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SERIES FOREWORD

	The MIT Press Essential Knowledge series presents short, accessible books on need-to-know subjects in a variety of fields. Written by leading thinkers, Essential Knowledge volumes deliver concise, expert overviews of topics ranging from the cultural and historical to the scientific and technical. In our information age, opinion, rationalization, and superficial descriptions are readily available. Much harder to come by are the principled understanding and foundational knowledge needed to inform our opinions and decisions. This series of beautifully produced, pocket-sized, soft-cover books provides in-depth, authoritative material on topics of current interest in a form accessible to nonexperts. Instead of condensed versions of specialist texts, these books synthesize anew important subjects for a knowledgeable audience. For those who seek to enter a subject via its fundamentals, Essential Knowledge volumes deliver the understanding and insight needed to navigate a complex world.

	
Bruce Tidor

	Professor of Biological Engineering and Computer Science

	Massachusetts Institute of Technology


PREFACE

I have written this book in two related, yet distinct, formats. As a conventional matter, this book might be read in the printed form that you now hold in your hands. This is, purposely, a short book, designed to give you a primer on intellectual property strategy in no more time that it takes to fly, say, from New York to London or Boston to Los Angeles, if you were to read it cover-to-cover in a single sitting.

	As an experimental matter, Ive also written the book, as well as a series of companion case studies and related material, to be read in a purely digital format. The idea behind this digital version is to experiment with whether a reader might benefit from a presentation of these ideas that is at once both linear and nonlinear. While you can make your way through the text just as you might the conventional, printed version (albeit on a screen), you are offered a series of places where you might take a deeper dive into one or more topics that especially interest you.

	These potential diversions, built into the digital version of the book, take the form of a series of case studies and short videos. These supplements are designed to enable you to go deeper on many of the big themes developed in the conventional form of the book. Via links within the text, you will find connections to case studies on a range of topics. For instance, these cases take up follow-on biologics, an important form of innovation in the market for lifesaving drugs internationally; the practice of licensing trademarks in the collegiate market; university technology commercialization; open innovation, in particular the InnoCentive model; the story of Starbucks and its attempts to trademark coffee from Africa; and the licensing opportunities seized by major museums, such as the Louvre in France.

	These brief cases also include links to the open web. My hope is that you might at some point, after such a detour, return to the book, rather than allowing yourself to be pulled into the deeper web. Even if you dont return to the book, that is a risk I consider worth taking. There is, after all, more to be said on the topic of intellectual property strategy than Ive included in either version of this book.

	The videos are interviews that I have recorded with experts in the field of intellectual property. You can watch these videos in full, via the iPad application or on YouTube. You will also find pointers to snippets from the videos embedded in the text of the digital version of the book in places where I encourage you to take a detour to hear from someone other than me, the primary author.

	Last, and most important in a way, I hope that you will talk back: to challenge the ideas Ive put forward here in this book, online and in public, to help build our common understanding of the world of ideas, knowledge, and innovation in todays global marketplace. It is through this kind of public exchange that we can together grow smarter about intellectual property.


ACKNOWLEDGMENTS
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INTRODUCTION

The Self-Limiting Myth of the Sword and the Shield

	Copyrights: Your Sword and Your Shield.

	S&E EntertainmentMusic Publishing, October 1, 2009

	The sword and shield of patent protection: Nokia v. Apple/Apple v. Nokia.

	Chris F. Lonegro, Ober Kaler law firm, February 2, 2010

	In the first instance, intellectual property rights in patent, trademark or copyright are used as a sword. . . . [In other cases, l]itigation becomes a shield.

	Intellect Law Group, 2010

	[Intervention by a competition authority is justified  w]hen a patent owner uses his patent rights not  only as a shield to protect his invention, but as a sword  to eviscerate competition unfairly.

	Atari Games Corp. v. Nintendo, 897 F.2d 1572 (Fed. Cir. 1990)

	In conventional wisdom, intellectual property strategy is about the sword and the shield. As a sword, intellectual property can be used to attack a competitor who seeks to exploit some aspect of your intellectual property in a way that violates your rights. As a shield, intellectual property can help you to stave off the attacks of your competitors. Thats still truebut only to an extent. This outdated metaphor, invoking the battlefield, suggests that you should control and exploit your intellectual property to the greatest extent allowed by law in every instance, no matter the context and no matter who you are. This theory no longer describes the best approach for most institutions, much of the time.

	In this book, I argue that intellectual property should first evoke images of the boardroom and its deal-making tableand only later the courtroom, if things go terribly wrong, but as a last resort. The people who benefit the most from these disputes ending up in court are the lawyers who make their living on the fees generated in these disputes, which routinely run into the millions or tens of millions of dollars. As someone responsible for your organizationwhether a business or nonprofit, a government agency or universityyou are much less likely to benefit from an exclusive sword-and-shield strategy with respect to your intellectual property than is your lawyer.

	If you are like many managers, you probably dont pay much attention to your organizations intellectual property. This book, a short briefing intended for an audience of senior managers, is designed to change that. I contend that intellectual property strategy deserves greater attention from both senior managers of corporations and administrators of nonprofits like universities in a wide range of fields. This argument is not only relevant to those who run high-tech, for-profit organizations. I claim that the traditional way of thinking about intellectual property within the organization will have a negative and limiting impact, leading to shortsighted decisions if you dont look beyond it. Flexibility and creativity are essential to a profitable long-term intellectual property strategy. Strategies grounded in openness and connectedness to others (in technical terms, interoperability) can offer surprising benefits to those who are willing to experiment with new approaches.

	You should instead think of intellectual property as a flexible asset class that can help your organization in a broad range of ways. In formulating your overall strategy, you should give special consideration to strategies of openness rather than exclusion, especially in the information context. This advice holds true regardless of the type of institution you are leading, whether a for- or nonprofit, whether you are well established or a start-up.

	
At the broadest level, intellectual property is a way of describing what the people in your organization know and are capable of doing. Its the collected knowledge, work product, and skill set of all the people who make up your team. Even the know-how of your staff at large explicitly has value. Sometimes an intellectual property-related transaction requires the hiring of staff members who know how to implement the intellectual property, whether as part of a licensing deal, merger, or acquisition, or in a bankruptcy setting. Those who think about knowledge management as part of the organizations overall strategy will get this concept intuitively.

	At the same time, intellectual property is also an essential, flexible asset class that can help you accomplish a range of goals, from accessing new markets to improving existing products to generating new revenue streams. By flexible, I mean that intellectual property can be more than just a line item on the balance sheet; it can be used in a wide range of ways to help achieve your organizations mission in short-, medium-, and long-term ways. What I mean by asset class is that intellectual property is an important set of resources available to any senior manager as you seek to achieve your overall mission, which has intrinsic value that can be worked into a balance sheet. 

	In many organizations, intellectual property should be viewed as a key strategic class of assets. The global intellectual property licensing market for trademarks and copyrights alone tops one hundred billion dollars per year. Organizations headquartered in the United States and Canada earn nearly seventy billion dollars of that total annual revenue. The licensing of patents adds billions more.1 If that market size alone doesnt get your attention, consider the fact that intellectual property makes up 40 percent of the net asset value of all corporations in the United States.2 In a cultural institution, think of the valuewhich can also reach the millions or billions of dollarsof the collections you hold. For any organization, the brand value in your name and logo may be extraordinarily worthwhile in its own right.

	The primary message in this book is simple: you need to think broadly and creatively about how you invest in your organizations intellectual property asset base, and how you use it. As you might guess, thats much easier said than done. Whether or not your organization is already an active participant in the emerging marketplace of ideas and skills, there are opportunities to increase your licensing of intellectual property to achieve your business goals. A licensing strategy might involve looking at the valuation of your intellectual property (IP) portfolio in a new way. This strategy might involve licensing what you already have in your IP portfolio. It might mean acquiring more IP one way or another. Or it might mean giving away some of your rights for long-term strategic reasons.

	The simple argument that runs through this book is that you should consider each of these approaches as part of your tool kit. The secondary and subtler assertion is that you should favor strategies of relative openness where they can offer greater long-term benefits than strategies of exclusion. Regardless of the approach you choose in any given situation, its increasingly important to get your intellectual property strategy rightand focus on its evolution, in a fast-changing marketplaceto be competitive in a global knowledge economy.

	Key Strategic Moves in Intellectual Property

	There are many crucial strategic moves beyond the concepts of the sword and the shield that you can make using intellectual property. First, there is a wide range of ways that you can acquire intellectual property in the first place. When you innovate, whether in a for- or nonprofit setting, you are almost certainly establishing some form of intellectual property rights. You can also obtain rights by licensing intellectual property from someone else in a way that will help you to grow your business or expand your margins. It might mean entering into a joint development agreement to pool your intellectual property with others to create something innovative together. You might even get your customers to contribute intellectual property to you as they use your products or services. In many cases, customers will generously contribute this intellectual property to you for free. You should open yourself up to the opportunity to receive their contributions.

	Second, theres a broader range of things you can do with your intellectual property once youve established these rights. At the most basic level, you can exercise your rights to their fullest extent to exclude others from using your intellectual property. I call that strategy full exclusion. Thats the classic approach, and it sometimes makes good sense for an organization. But it might sometimes pay off handsomely for you to license, sell, or give away certain rights, while retaining others for yourself. You might also offer it to others to use on a limited basis, or limited exclusion. Finally, you might offer it up for anyone to use for any purpose, or open access, in ways that may help you gain a market share or fulfill your organizations mission. Each of these potential strategies could constitute part of your organizations overall intellectual property strategy. Which of these strategies you apply in a given situation will depend on a host of factors.

	The best intellectual property strategy will be flexible. A flexible strategic approach will prompt you to ask hard, context-specific questions about which approach along this spectrum makes sense for any given type of intellectual property at a given time. The most innovative organizations employ multiple types of uses, depending on the situation. Advanced intellectual property licensing strategies can also help build market share, improve the quality or attractiveness of existing products, develop productive relationships with your customers, and grow your organization and industry or field as a whole. Intellectual property can help build a thriving business or nonprofit ecosystem from which many players as well as consumers or patrons stand to benefit.

	The most vibrant ecosystems may prove to be those in which consumers dont just consume products but in fact volunteer their services to help innovate with and alongside organizations, as weve seen in parts of the software and Web 2.0 industries. This shift is easiest to see in the context of nonprofits, such as universities, libraries, and museums. But it can be just as true in the business context, especially in information technology (IT) and content-related sectors. Its true, too, in the context of design, fashion, biotechnology, and a range of other unexpected domains.

	Just as the rewards for getting and using your intellectual property today are higher, the risks involved in this aspect of business are also higher than they were just a few decades ago. The intellectual property business is high betathe term that investors use to describe an asset that offers high risk and high reward, unlike, say, cash reserves. The costs of licensing someone elses intellectual property can be extremely high; the costs of not licensing and using it anyway can be even higher.

	On the bright side, if you can become an entity that licenses intellectual property to othersa licensor, in legaleseyou can generate attractive rates of return on your investment. Intellectual property licensing is such a big business in part because it can generate so much free cash flow. Its also a big deal because it can help both parties to grow. And its on many managers minds because the downside of getting it wrong in the first place can be enormous.

	Intellectual Property Matters to Your Organization (Yes, Even Yours)

	You might think, off the bat, that intellectual property is just a matter of concern to big, established for-profit companies in fields like biotech, software, or publishing that have large licensing operations. It is certainly crucial to those firms. But as the global knowledge economy grows each year, the importance of intellectual property strategy also grows for nonprofit organizations such as universities, libraries, museums, public media producers, and a broad range of cultural heritage institutions.

	Intellectual property can mean many different things to different kinds of organizations. That makes it a broad topic for a short book. Intellectual property generally takes the form of rights that vest in creators of innovative ideas, expressions, processes, and brands. These rights are established by law, and granted to people or organizations through four primary types of interests: patents (for ideas and methods, which in time are made public), copyrights (for expressive works), trademarks (for protecting and eliminating confusion with respect to brands), and trade secrets (for methods of doing things that are not made public).3

	Pretty much every organization has an intellectual property portfolio of some kind and value, whether or not the organization realizes it as such. As a result, virtually every organization needs an intellectual property strategy, even if its a simple one. The easiest way to see this point is that every organization has a brand that describes it to the outside world, which is itself an important form of intellectual property. Thats true of a fancy university like MIT or Ole Miss in the United States, Oxford in England, or Keio in Japan. Think of all the sweatshirts that a big collegiate sports program sells for major public institutions like the University of Nebraska or the University of North Carolina. Its true, too, of institutions such as the Smithsonian, the Tate, or the Hermitage. And it is certainly true of a business of any kind.

	Theres a second, more subtle point that draws most organizations into the intellectual property field as well. We are increasingly operating in an economy that revolves around the production and management of information rather than physical production. The more that an organization is involved in managing information, the more likely the firm is to be operating in the realm of intellectual property, as opposed to physical property, in a variety of respects.

	Consider the case of Triumvirate Environmental, a leading company in the US hazardous waste business. John McQuillan, the CEO of Triumvirate Environmental, once told me, Im not in the environment business. Im in the information business.4

	Yes, its true that Triumvirate Environmental is a company that makes most of its money in a literal sense by charging its consumers for treating hazardous waste and carrying it away in their signature green trucks to a safe place. On another level, though, what McQuillan is really doing for his clients is providing and managing the information about this waste along with the fact that it was properly handled. This information is of great importance to regulators, business partners, and the public. This information itself is intellectual property. If, like McQuillans Triumvirate Environmental, youre really in the information business on any level, you need an intellectual property strategy.

	Like the global information economy at large, the field of intellectual property is emerging quickly. It is very much in flux, which is a key reason why a flexible strategy is so critical. Things are changing in terms of everyday practice; social norms, or the way in which people think about and act with respect to intellectual property; and the law itself, especially when one takes a worldwide view. With every passing year, the marketplace for intellectual property becomes ever-more global. Major markets, like China and India, are fast becoming intellectual property creators rather than just net intellectual property consumers (or worse, pirates). As the world shifts away from an industrial economy to a knowledge economy, intellectual property is increasingly becoming a coin of the global business realm.

	But its much more complex than other asset classes. Depending on the kind of organization that you run, intellectual property might seem more like a minefield, commons, and/or public relations tinderbox. These multiple facets of intellectual property call for careful, proactive management, which is one of the key premises of this book.

	No matter what industry you are in, you need to think about intellectual property more flexibly and expansively than your predecessors once did. The law is changing, and sometimes rapidly, on an international basis. Thats true whether you are talking about copyrights, patents, or trademarks. The biggest changes are coming in terms of how business leaders are thinking about intellectual property in strategic terms. Strategy in this area is dramatically different today than it was even a decade or two ago. This book is designed to suggest ways to establish an intellectual property strategy that will be up to date for todays global information economy and also endure the inevitable changes of tomorrow.

	Intellectual Property Strategy presents the state of the art in thinking on intellectual property to CEOs, senior managers, and those aspiring to lead any type of organization. The twin goals of this book are to point to the areas of greatest importance in this fast-moving field and offer practical insights to senior managers on how to create a strategy to enable an organization to address the challenges and opportunities that these areas hold.

	In full disclosure, along the way I intend to nudge you toward exploring strategies of openness on the basis of their long-term business promise as well as the relationship between your intellectual property strategy and your brand. In doing so, I refer, one way or another, to each of the four essential areas of intellectual propertypatent, copyright, trademark, and trade secretfrom the perspectives of a range of types of organizations.

	This book is built around four recommendations. I suggest that regardless of the type of organization you run, you should:

	1. Consider intellectual property to be an asset class (rather than solely as a sword and a shield). You need first to establish this asset class, understand its near- and long-term value, then manage it, and find ways to use it to expand the range of opportunities to achieve your core mission, whether that is profitability for your firm or a broadly public-interested outcome.

	2. Be open to what your customers, competitors, and others can offer you in terms of intellectual property. Your most important intellectual property might come from unlikely sources. And in many instances, your organization is situated in an intellectual property ecosystem that can support the growth and profitability of multiple participants if the ecosystem itself thrives in a cooperative environment.

	3. Build from the premise that intellectual property is most valuable insofar as it creates freedom of action for your organization rather than serving as an offensive weapon against others. As a related concept, you should understand the extent to which your brand value is intertwined with intellectual property rights in ways that you cant disentangle.

	4. Establish a strategy that enables you to be creative and flexible in what you do with your intellectual propertyby thinking beyond the sword and the shield. In so doing, you should be sure to consider strategiesmore than you have in the pastthat harness the power of greater openness and interoperability as among your key options.

	If you ignore, neglect, or fail to manage your intellectual property, you are probably running unnecessary risks as an organization. And you are almost certainly missing opportunities. Thats increasingly true in many industries as the knowledge economy grows. By taking the four basic steps outlined in this book, you can mitigate these risks. At the same time, you can lead your organization to greater success, whether you define that as higher profits, a stronger balance sheet, better products, closer relationships with your customers and business partners over time, or more visitors to your institution or Web site. You will be contributing to the development of a knowledge-based ecosystem from which your organization will stand to benefit over the long term. All the while, you will be positioning your organization for success in the global information economy.


2

WHY INTELLECTUAL PROPERTY MATTERS

	Intellectual property is not a legal backwater best left by CEOs to their lawyers at a big outside law firm. It is at the core of what drives businesses and many other types of organizations forward. Every institution holds intellectual property of varying degrees of importance to the fulfillment of its mission. Its what an organizations community knows in the aggregate and what its people can do. Intellectual property is often a key driver of new business lines. It can also be a driver of revenues, both directly and indirectly, in the form of free cash flow. And it can be a creative way to build new connections to your customers, patrons, business partners, and prospects.

	Two recent storieseach from a different field of business, and both trueillustrate why you should care about your intellectual property strategy.

	The Smartphone

	Lets say you want to develop a new smartphone to compete with Apples blockbuster iPhone. You know, off the bat, that there are thousands of patents standing between you and the launch of your new smartphone. In intellectual property lawyer speak, you may hear someone tell you that there are thousands of patents that read on the phone you are proposing to build.

	Samsung had such a plan in mind a few years ago. It set about to develop a new, competitive smartphone to take back some of the market share claimed by the likes of Apple. But as Samsung found, a semiconductor company called InterDigital, based in King of Prussia, Pennsylvania, had a series of patents based on innovations over several decades. After a long-running and distracting patent-infringement fight, in January 2009, Samsung agreed to pay InterDigital $400 million over four years. Nokia was already on the hook for a $253 million payment to InterDigital. (Set aside for the moment the hard problem of whether InterDigitals work constituted real innovation or the operations of a patent troll, also known as nonpracticing entitiesa method of merely holding up companies from obtaining licensesas some allege.)

	So why wasnt this a problem for Apple, the maker of the iPhone?1 Or for Research in Motion (RIM), which makes the BlackBerry? Neither of these giants of the smartphone industry ran into this same trouble in court, at least on this score. The reason is that they both had negotiated licenses up front with InterDigital. The InterDigital intellectual property was already part of their portfoliotheir bundle of rightswhen they went to market with their product.2

	Perhaps Samsung will end up passing Apple and RIM in the smartphone business. (They have some promising smartphones on the market that run Googles Android system, which is fast gaining a market share as of 2011.) And perhaps the InterDigital licensing matter had little to do with the outcome, in which Apple and RIM have been thriving, and Samsung has struggled to succeed in the US market. No matter what, Samsung lost time, focus, and money as a result of getting tangled with InterDigital.

	The lesson: like it or not, the intellectual property that other organizations have amassed matters a great deal in terms of enabling you to pursue your emerging business goals. Like it or not, you have to accept that the rights of other organizations will set the playing fieldand may affect the ultimate outcome of the game.

	As in the case of Apple and RIM, it will pay off to do your homework first and initiate your business plan grounded in a keen assessment of the risks that lie around you in the intellectual property ecosystem. You may decide to run certain risks and plow ahead as planned, or you may pause to consider alternate means of proceeding. At a minimum, your strong understanding of the intellectual property landscape will surely help to decide how much to invest in the business line, how to assess its prospects, and the range of possible outcomes.

	The Lovable Character

	The Childrens Television Workshop (CTW) launched Sesame Street in 1969. In developing the concept, it consulted pediatricians, psychologists, and educators of many stripes. It came up with a hit television series. Along the way, it dreamed up a series of characters to teach children through educational television. Through the characters and the creativity of the programming, the CTW managed to develop a strong connection with the kids who tuned in to its shows.

	One of the characters, Elmo, struck a particular chord with children. Elmo is usually up to something interestingthough tame, of courseand carries it out in a sweet, bumbling manner. Its not clear if Elmo is a boy or girl. Young children just learning to speak and interact with the worldages two or three, especiallyrelate to Elmo in an uncanny way. It is hard to describe the connection that kids feel toward Elmo. But as many parents know, it can be extremely strong.

	The CTW was founded to create educational television shows, not to manufacture products. Its also a nonprofit. But that has not stopped it from making a great deal of money from the relationship that Elmo has with fans. For more than a decade, the CTW has been licensing certain trademark rights and copyrights that it holds in Elmoalong with friends Big Bird, Grover, and othersto for-profit organizations. It has set out to create and exploit a licensing market for their characters not just in the United States but also around the world. And theyve been exceptionally successful in this regard.

	Now picture yourself, as a parent, walking down the juice aisle in the supermarket. Your three-year-old is in the child seat of the shopping cart. You reach for the lowest-priced apple juice, and just then, your child notices Elmo on a smaller, pricier bottle. After a brief, intense negotiation, you switch apple juices. You end up buying the more expensive bottle. You pay more for less in the way of apple juice, but avoid a major public battle with your little one. The net effect of this everyday story is that millions of dollars flow to the CTW and higher profits accrue to the manufacturers that take out a license to use Elmos image on consumer-facing food products.

	Theres another benefit that is important to mention at this stage. Its possible that the CTW would have gone down the road of licensing the use of its characters purely for the money. But its gotten another benefit from this strategy: much greater reach for its characters and ideas. Through these deals, other people pay the CTW for the right to spread the word about its characters. So long as the CTW makes good choices about its partnerships, the net effect of licensing is not just money but also greater value in the brand itself (up to a point) and more kids coming back to watch the programs that feature the characters. A sound licensing strategy drives both parts of the CTWs double bottom line.

	One might tell a similar story about Dora the Explorer, owned by Viacom, the parent of Nickelodeon and Nick Jr., because the tweens and teens segment is particularly hot today. Disneys High School Musical, for instance, is considered an especially desirable brand to license. Or Disneys hit princess charactersbased, by the way, not on characters that Disneys on-staff creatives dreamed up but instead on popular stories long in the public domain, such as Snow White and Beauty and the Beast. Both Viacom and Disney are profiting handsomely from the sales of their hit characters and entertainment properties. While Viacom doesnt have the same public-interested mission that the CTW does, the effective licensing of Dora materials contributes to the likelihood that a child will visit Doras Web site or look for her shows in the on-demand section of their cable offerings, which drives a virtuous cycle.

	These stories each make a slightly different point about the importance of intellectual property to your organization. The first is about the significance of obtaining and using patent rights, with a proactive rather than reactive mind-set. Its clear that one would rather be Apple or InterDigital than Samsung or Nokia. The second narrative, about trademark and copyright interests, demonstrates how the educators and producers behind Sesame Street have created an extraordinary public service enterprise, and have additionally fueled it with character-related, cash-producing marketing as well as free exposure for their brands. In each of these cases, smart intellectual property strategy has led to big returns for the organizations that have leveraged the intangible but highly valuable knowledge-based assets of their organizations.

	What Is Intellectual Property, Exactly?

	What can you protect through intellectual property rights? Generally, original ideas, expressive works, and the words and images (and even sounds and colors) that describe brands can be protected through intellectual property systems. For example, a novel method of manufacturing something can be patented through the US Patent and Trademark Office and its counterparts around the world. The process often takes several years to obtain an issued patent, but you can frequently produce benefits for your organization even through the act of filing a patent application. (In some cases, business methods can be patented too, though current trends in the law point toward greater and greater difficulty in patenting such processes.)3 When you come up with a new logo or brand for your service or product, you can register that marka trademark or service markat the state and federal levels in the United States as well as other jurisdictions around the world where you plan to do business. The same goes for copyrighting a new song, book, movie script, or the like.

	It is worth pausing for a moment to acknowledge that were in the midst of a major, multiyear political dispute about intellectual property. Though not the primary topic of this book, theres a vibrant discussion in the United States and other countries about whether intellectual property rights have grown too much over the past two hundred years. For instance, the extension of the copyright term in 1998the Sonny Bono Copyright Term Extension Act tacked on twenty years to the length of time that a copyright holder has to enjoy their exclusive rights, now for a period measured by their lifetime plus seventy yearsgave rise to a US Supreme Court challenge. The challengers, led by law professor Lawrence Lessig, made a forceful argument against copyright term extension, but came up short by a vote of seven to two. The efforts of the Recording Industry Association of America to enforce the copyright interests of its members, the music recording labels, has prompted a backlash among customers and a movement called Free Culture on college campuses. The debates over patent reform are just as robust. The largest of the questions are: How and when do intellectual property rights inhibit or stimulate innovation, and how can we optimize the system from a public policy vantage point? These are important political discussions, and it would be smart to be aware of and perhaps participate in them as they develop further. (A few of the books, blogs, and other Web sites in the reading list at the end of this book cover these debates along with the related intellectual property issues. I say a bit more on this front in chapter 9.)4

	For my purposes here, lets take the intellectual property regime as it is.5 My premise is to consider together what you might do, as a company, within the legal and business framework of intellectual property as it exists today. In the best intellectual property strategies, you will anticipate and benefit from future trends as well.

	The process of acquiring intellectual property begins with an analysis of how best to go about it. Before you can enter a new market or launch a new product, not only do you need to have a thorough knowledge of your business ecosystem; you also have to come up with the human and financial capital to make it successful. You hire a team and convince someoneyour board, a bank, a customer, or an angel investorto put up the capital that you know is needed to fund the necessary work. Now is also the right time, at the beginning of the product development or expansion cycle, to think about your intellectual property business strategy.

	An individual or members of a team sometimes develop intellectual property within a single organization. Some of the money to be made in intellectual property is in the ability to exploit this information and know-how within your own organization. Think of the Samsung example. Your organization may hold smartphone-related patents, based on your own innovation, which create the freedom of action to develop the smartphone that you have in mind. These patents might also serve as a bargaining chip for a cross-license with a competitor, where you agree to license your rights to them in exchange for a license back to you associated with your rights. Or it might be that you simply have to pay up front for a license, as Apple and RIM presumably did, to build your smartphone. The same might be true if you intend to enter a new market with an existing product, where a competitor has rights in a given country that you seek to enter, since intellectual property rights tend not to be global in nature, unless you invest heavily from the start in obtaining worldwide protections. You would also need to consider, in turn, whether to protect your new innovations as you develop the phone, through both patent and trade secret protection, to stop others in remote jurisdictions from copying your product and flooding the international market with lower-cost imitation goods.

	A similar analysis would help you to determine whether you could use a given name to describe your new service. Youll need to choose the brand name carefully, for two reasons. First, youll be investing a lot in marketing that brand, so you want it to be defensible against others using it in the future. Just as important, you want to avoid someone coming after you for infringing on their right to use a given name in commerce to describe a serviceor be prepared to switch to marketing using a new name. You might want to check how your proposed brand name translates into other languages, like the classic example of the Chevy Nova in the Spanish language, which meant no go. In the digital age, this analysis would extend also to the domain name space, where a search will help determine what domain names you will be able to claim for your product or service. Many organizations will register domain names similar to their own name in order to prevent others from doing so once theres value in the branda practice known as cybersquatting or typo-squatting.

	This analysis will take you down the road of considering whether to apply for a trademark or service mark, and at what level. It can get expensive to file, maintain, and monitor intellectual property protections in multiple jurisdictions over timebut it can also lead to enormous opportunities in future licensing or other business revenue. For instance, in a future joint venture or acquisition scenario, the fact that you have perfected your rights in a leading brand might lead to a premium paid by the other side in the deal.

	You might consider, instead, whether to license a brand name from someone else in order to help you sell more units or service plans. Perhaps the phone you have in mind is not a full-function smartphone but rather a plastic nonworking phone marketed to small children. You will need to stamp a picture of the most popular character for the moment, whether it is Dora the Explorer or Elmo, on the toy to convince kids to pester their parents into buying it. In either of these cases, youd need a license from the owner of the relevant intellectual property rights to market your plastic phone.

	This same intellectual property analysis plays out in a wide range of industries before a product or service can be released for sale or otherwise offered to the public. In the movie business, lawyers and their teams obtain copyright clearance from many different people to put out a feature film; in turn, the movie itself may enable the creators to count on revenues for years to come from licensing as- pects of the film. Think of Star Wars, for example, and the long tail of revenue that has been generated for the owners of that intellectual property well after the movies have stopped running in the theaters. The same is true for some musical productions and sound recordings, books, and virtually every complex creative endeavor. Its also the case for nonprofit producers of documentary films, like Bostons WGBH, the producer of the award-winning Frontline program, among many others.

	In each of these instances, the first premise is that you need to acquire the rights to certain intellectual property in order to reap benefits from them later on. In establishing your rights clearly, you create the freedom of action for your organization to enter into new markets with new products. A wide and deep intellectual property portfolio on your balance sheet means youll have broader freedom of action without new outlays of capital. Whether or not you have to go into the marketplace to buttress the rights that you have, you will need a fairly sophisticated cost-benefit analysis to determine whether and how much to invest on the front end in intellectual property protection or licenses from others. The intellectual property licensing business is big business, with good reason. Theres even another layer of the business: insurance and financing issues related to the acquisition and management of intellectual property rights as it becomes clearer that they represent an important asset class.

	Just as it is about creating freedom of action to operate and generating revenues, your intellectual property strategy is also about risk reduction. If you are launching a serious new start-up, you wouldnt think of using a do-it-yourself kit from the Internet to form a new corporation if you have big plans. The money spent on lawyers to create a new corporation and divide up the equity is a worthwhile investment against problems down the road. As your company grows, spending money on lawyers to structure equity agreements for new employees and plan for defenses in takeover scenarios is likewise a good investment. The same logic applies when it comes to building an intellectual property portfolio, which can emerge as a key aspect of your overall equity in the business. Each of these investments in lawyerssetting up a company, planning for smooth and continuous operations, and establishing an intellectual property portfoliofunctions as a crucial insurance policy for your organization as it grows.

	Investments in your intellectual property portfolio reduce risk by establishing greater clarity around what you can do as an organization without violating the rights of others, even in an unintentional way. By amassing intellectual property rights, and registering or publishing information about these assetswhether in ideas, forms of expression, or brandsyou establish and retain for your organization the ability to do more or less whatever you like with those rights later. That might mean exploiting them on your own, licensing some or all of those rights to others, or giving the rights freely away to others. Put another way, these investments ensure, first and foremost, that your organization has freedom of action later. As just one example, the documents that you painstakingly get every new employee to signinventors rights agreements, sayensure that the work you are paying for redounds to the benefit of your organization, not the start-up that your employee leaves to join. These investments in work related to intellectual property reduce risks that are almost certain to arise in future years while your intellectual property rights are still under the protection of the government-mandated limits on what others can do with them. Even in a nonprofit setting like a university, it can be important to ensure that your employees have signed over some or all of the rights in what they produce to you, unless for some reason you want them to retain those rights.

	Up-front investments in intellectual property also can reduce the risk and cost of litigation. In the intellectual property field, litigation is incredibly expensive. Virtually everyone (other than the intellectual property litigators and certain organizations whose business purpose it is to sue others) wishes to avoid intellectual property litigation. The costs of lawsuits are enormously highlet alone the possible costs of negative publicity and the distraction caused by extended litigation. A bill for $3 to $5 million in legal fees per side in a medium-sized matter is common.6 The possibility of damageswhich can reach into the hundreds of millions or even billions of dollarscan easily justify the expenses on the plaintiffs side, and can likewise provide a strong incentive to defendants to negotiate a settlement to avoid a costly courtroom battle. Its not much of a reach to speculate, for example, that Googles large settlement with Yahoo! early in Googles rise to prominencein which Google transferred about $328 million in stock to Yahoo!was a function of Googles recognition that the damages could be immenseand Googles own growth stuntedif Yahoo! were to have prevailed.7

	It should come as no surprise that having certainty in intellectual property rights can lead to earlier and cheaper settlements. Control of intellectual property rights of your own can sometimes even preclude such action in the first place. In cases where both parties know the strength of the other partys rights, the total cost of the transactionin lawyers fees and other direct expenseswill likely be lower. The investment that you (and your competitors) make in clearly establishing your intellectual property rights may keep down your lawyers fees and other costs associated with uncertainty down the road.

	Establishing an Intellectual Property Strategy

	As a CEO or senior manager of any sort of organization, you should establish a dynamic intellectual property strategy. The strategy needs to be explicit, such that day-to-day decisions can be evaluated against it and so that the decisions drive toward helping you make the right institutional goals. Too much decision making related to intellectual property is made randomly or in a way that is isolated from the whole. This strategy needs to be dynamic so that you are adjusting it over time to take full advantage of the fields fast-changing circumstances, opportunities, and risks. The strategy needs to be nuanced. It has to be tailored to specific types of assets and not a one-size-fits-all formula.

	In establishing and implementing such a strategy, consider four core recommendations. First, treat intellectual property as a flexible asset class and manage it accordinglyeven when precise valuation is uncertain. Second, be open to ways of using outside intellectual property that was not developed within your organization (in ways that are perfectly legal, of course). Third, consider the primary use of intellectual property as ensuring your own freedom of action to compete effectively, rather than an offensive weapon. And last, establish a mechanism within your organization that guarantees that you remain flexible and develop the capacity for creative foresight with respect to intellectual property strategy over time.

	By amassing intellectual property rights, and  registering or publishing information about these assetswhether in ideas, forms of expression, or brandsyou establish and retain for your  organization the ability to do more or less  whatever you like with those rights later.
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RECOMMENDATION 1

	Treat Intellectual Property as a Core Asset Class

	Intellectual property is an asset class. You need to treat it that way. When it comes to evaluating the value of your organizations assets, your intellectual property is just as important as other forms of property. If you run a nonprofit, you still may keep a balance sheet that classifies your assets and liabilities, which may well include your intellectual property. The valuation of intellectual property could matter a great deal in a wide range of circumstances, such as when you go to get an asset-backed loan, seek insurance, sell your company, or buy someone elses firm from bankruptcy.

	This concept of treating intellectual property as an asset class is not new. Big consumer brandslike Coca-Colaroutinely consider goodwill or brand value as a crucial line item on their balance sheet. The Wall Street Journal partners with a company called the Patent Board to report on the relative values of patent portfolios in certain fields. At least once a year, a Chicago-based company called Ocean Tomo holds an auction for patent rights. Banks, venture capitalists, and other investors will sometimes hire outside organizations to evaluate the intellectual property interests of growing companies that they are seeking to invest in or loan money to, which in turn has given rise to a cottage industry in intellectual property valuation.

	Part and parcel with the growth of the concept of intellectual property is the notion that we in developed nations operate in an information or knowledge economy. These claims are rarely challenged; we act as though it were a given that we were moving from a world of physical assets to one that is dominated by information, knowledge, and intellectual property. It would seem obvious that a key to success for any organization is what its employees can do, how they relate to the knowledge of their own staff, and how the organization treats the information that drives its business or nonprofit. And yet information and knowledge can be taken for granted when analyzing an organizations value and prospects.

	At the same time, it is essential to recognize that intellectual property is different from other kinds of assets on your balance sheet in material ways. Intellectual property can be unstable, making it distinct from your land, building, fleet of trucks, copy machines, or other tangible assets held by your institution. It is, in most respects, a construct of lawlaw that can change quickly. The field of intellectual property law has been in flux in the United States and around the world in many significant ways over the past few centuries. Even more important, a single ruling by a single judge in a single court potentially could change the value of the assets that you hold in dramatic ways. Consider the effect on Eli Lillys share price when a federal court declared in 2000 that the patent on the antidepressant drug Prozac was invalid. The value of Eli Lillys stock plummeted 39 percent immediately after the ruling.

	Intellectual property is not exactly property in the sense that your real estate or fleet of trucks is property. It is a form of property that can be used by many people at the same time, at virtually no marginal cost. This distinction between intellectual property and other types of property turns out to be critical, and not just in a theoretical sense.

	Intellectual property is, at its core, information, which is not exhausted the more that people use it. Consider the information that makes up a computer program. The cost to produce that information is the same whether one person or a million people are running that program. The same is true of an idea (the theory of relativity, for instance), a song, a means of manufacturing something, a way to swing a baseball bat, or a technique for holding the bow that you use to play a cello. Of course, it costs money to produce and distribute the physical objects that one might make based on the idea. There are opportunity costs associated with the process overall. And there are competitive reasons why you may wish to be the only one able to exploit that information. But the use of the information by additional people does not diminish the original ideas utility. The most important difference is that intellectual property is what economists call a nonrival goodin other words, more than one party can use it at the same time and get value from it.

	In fact, intellectual property often gains in value the more that other people use it. This is an essential conceptual backbone of the argument that I make throughout this book. This insight also points to one of the primary flaws in the full exclusion approach to intellectual property. In some cases, it is clear that having more people using the information that you or your team has created can benefit your organization, even if they dont pay you for the privilege, and even if you are allowed under the law to charge them for it. For instance, Facebook and Twitter are worth billions of dollars more today than they would be if it werent for so many different kinds of people, companies, and nonprofits integrating their systems with these networks, completely for free, and in ways that Facebook and Twitter could certainly be charging them to do. For a library or museum, the use of digital images from their archives plainly raises the institutions profile, may drive more people to come through the physical front doors, and may enable their directors to raise more in grant funds for other programs. The value of MITs assets only increased after it gave away access to the teaching materials from thousands of courses on its OpenCourseWare platform. The more that other people are using this information, which these institutions could more tightly control, the more valuable that information can become.

	To understand this distinction between intellectual property and other forms of traditional property, compare the idea of Viacoms Dora the Explorer to the truck that Triumvirate Environmental uses to transport physical materials. Doras character might be used by multiple companies at once in multiple fields: her image is exploited on a cable program, a Web site, and a lunch box as well as to sell various brands of snacks to children, potentially by multiple organizations, and all simultaneously. A truck, by contrast, can be used only by one organization at a time to carry hazardous waste from the place of manufacture to the place where it is treated. This distinction matters because it may affect how you think about what you can do with your intellectual property. It opens up what can be done with the asset as compared to the traditional forms of assetslike cash and equipmenton your balance sheet.

	And at the same time, dont forget that the lasting value from intellectual property assets tends to be created when the intellectual property is applied to a particular innovative service or product. Few organizations have succeeded as pure-play invention companies that derive or plan to derive all or most of their revenue from the enforcement of patents. Some people decry organizations that pursue such models as patent trolls. Intellectual property rights do not have to be exclusive; they can be shared in ways that profit multiple parties and benefit consumers. Within a single institution, intellectual property can be exploited in a range of ways. Even a university, at its heart an institution devoted to the development and sharing of knowledge, makes its revenues only in part from the information itself (in the form of royalties and other types of licensing), and more from services and other activities related to it (in the form of tuition, alumni donations, and research grants).

	A mixed approach to sharing, licensing, and otherwise charging for the use of your intellectual propertyespecially patents and copyrightsmay lead to the greatest value creation for the organization (not to mention society at large).

	Acquiring Intellectual Property

	Everyone knows that innovation pays off, whether in business or a nonprofit setting. The Nobel Prizewinning economist Robert Solow has shown that as much as 80 percent of GDP growth is attributable to the introduction of new technologies, for instance.1 The most innovative companies tend to achieve higher profit-margin growth than the average company. No matter what industry you are in, your organization has to innovate to thrive over long periods.

	Innovation on your own is a great way to establish intellectual property rights. But its not the only way. A joint venture can enable you to work in collaboration with others, even competitors, to move faster than you would on your own and without fear of intellectual property-related risk. It may be possible to pay for a license to use the intellectual property of others that will enable you to enter into a new market. Big companies like Johnson & Johnson, Google, and IBM frequently buy smaller companies to acquire intellectual property as well as the related know-how in a group of engineers or other knowledge workers. And it may be that you can use the intellectual property that others have already developedwithout breaking the law.

	How to Develop Your Intellectual Property Portfolio

	There are many ways to acquire intellectual property. The image of picking up a sword does not help much in thinking about how to build your intellectual property portfolio. A better way is to think about gathering assets into a well-balanced portfolio, which you then manage with care as it grows and changes. The range of options you have for doing so may be broader than you imagine at first blush.

	Develop It on Your Own

	The simplest, cleanest, most obvious (but not always the most economical) way to acquire intellectual property is to develop it yourself. The brilliant founders of GoogleSergey Brin and Larry Pagedeveloped the origins of the now-famous PageRank algorithm when they were graduate students at Stanford University. From there, they raised capital, hired an extraordinary team, and built one of the worlds biggest, most profitable businesses, which continues to grow at a remarkable pace. With the intellectual property of the PageRank algorithm as their ultimate secret sauce and primary fount of fabulous profits, they have amassed a wide-ranging intellectual property portfolio in a range of areas, including computing, publishing, and advertising.

	Alas, if you are like the vast majority of us mere mortals, you are probably not quite so bright as either Brin or Page, much less the two of them in combination. It also turns out to be quite hard for large organizations to support the kind of disruptive innovation that tends to come out of tiny teams of brilliant founders, like Google, Facebook, YouTube, Twitter, and so forth.

	But perhaps you are a good talent scout and have a knack for building effective teams. You can recognize the up-and-coming leaders in your fieldwhether in the biopharmaceutical industry, Internet, creative arts, libraries, or museums. You recruit well and pay competitively for the services of your high performers. You convince them to sign a watertight agreement granting you all rights in the works that they create while they are working for you. And you structure an environment in which they are motivated to work creatively together toward breakthrough innovations. If you are focused on research and development as a core part of your business, you might build the next iteration of Xerox PARC or Bell Labs. Or you could simply build a team that experiments methodically as it develops your product, establishing product value and creating intellectual property along the way.

	Whether on your own or through your staff, the simplest form of intellectual property acquisition is to do it yourself. What is not so simple is how you protect the intellectual property that youve developedsomething Ill cover in the next section. Trickier still is what intellectual property you choose to exploit, and how.

	Develop It with Others

	Human beings are capable of working well in teams. The image of the solo inventor, alone in their garage, cranking out the next big thing, is by and large a myth. Even the biggest thinkers benefit from the stimulation of the thoughts of others. Think not just about inventors but also about the creativity of jazz musicians at a jam session, building new ideas on the fly based on what the other musicians are playing. Even those who work alone at one moment in history do so by standing on the shoulders of those who came before. More often than not, creativity is a collaborative exercise. And there is rarely a reason to believe that your organization, no matter how great at recruitment, has all the answers within your own team.

	A second means of acquiring intellectual property is to enter into an agreement with another organization to codevelop a product or service. This technique is more common in some industries than in others, but there is no reason why the practice needs to be limited to any corner of the economy. The joint venture is an underutilized mode of intellectual property protection today in many industries. It shouldnt be.

	Imagine a joint venture between your organization and one of your competitors. Perhaps you have developed the leading widget of one sort, and your competitor has developed the leading widget of anotherboth of which fit into the same larger end product. It may make sense to put your developers in a room together to work on the next generation of a product that will build on your respective leadership in those two areas. Through what are usually called joint development agreements (JDAs)in essence, joint ventures to develop a specified product or serviceyou might bring two or more intellectual property portfolios and teams of developers together to innovate in ways that go beyond what you could do within your own organization alone. As one of many possible examples: to position itself for future growth in a competitive industry, Samsung has entered into a JDA with UniPixel to develop a cheaper and high-quality alternative to LCD and LED technology that can be incorporated into smartphone technology.2

	The agreement that you enter into with your competitor would accomplish a range of things enabling you to develop the new intellectual property together. You would specify what each of you would contribute to the joint venture in terms of staff time and funding. You would work out how to split the profits from your collaboration. And you would almost certainly agree not to sue one another for any intellectual property infringement that might occur in the context of your collaborationwhat lawyers call a covenant not to sue. If done right, the net effect of such an agreement for both organizations will be increased profits and market share as well as enhancements to your respective intellectual property portfolios.

	JDAs come in many forms. For instance, Sirius and XM Radio entered into a JDA for the purpose of developing a unified standard for satellite radios with the goal of accelerat[ing] growth of the satellite radio category by enabling consumers to purchase one radio capable of receiving both companies broadcasts.3 Under this agreement, each company would have joint ownership of any jointly developed interoperability technology.4 Its not always the case that fierce competitors agree to work together. Antitrust law can limit this kind of agreement if the combination of the two organizations threatens to create an anticompetitive situation. But it can enable competitors to work to build an industry togetherto grow the pie rather than fighting over how it is sliced upwith intellectual property as the common ground.

	Sometimes organizations that collaborate by developing intellectual property together come from different market positions. Take the agreement between British Petroleum (BP) and Martek Biosciences Corporation to work on the production of microbial oils for biofuels applications. BP agreed to foot much of the bill, ten million dollars, for the collaboration. In return, BP would own all intellectual property developed during the JDA. Martek received an exclusive license for use of jointly developed technologies for application and commercialization in nutrition, cosmetic, and pharmaceutical uses. Moreover, under their JDA, each party is entitled to certain payments from technology commercialized in the other partys field.5

	These types of agreements help organizations, whether they are competitors or complements, to grow their intellectual property portfolios in ways that would not be possible using only their own staff. And by leveraging the strength of partner organizations, companies like BP can get to market more quickly with important new products and services.

	License It from Others

	A third way to garner intellectual property is to license it from someone else. Lets imagine that you are in the business of manufacturing lunch boxes for schoolchildren. You are not in the design or creativity business. You know how to pound metal into the right shape. You know how to get that metal into the stream of commerce and, logistically at least, every public school cafeteria in the United States. In fact, you are terrific at doing just that. You could make a plain, metal lunch box and get it into the hands of a school-age child more cheaply than anyone else in the economy.

	But you have no idea what might appeal to your seven-year-old customer, or their parents and grandparents. You know that without help, your product would sit on shelves gathering dust while your competitors lunch boxes were getting filled with peanut butter and jelly sandwiches, cookies, and juice boxes.

	To solve your problem, you call up a broker for a consumer goods company that licenses the rights to print the images of characters that children like on to your lunch boxes. If you are aiming for the big time, you might consider Elmo and Big Bird from Sesame Street, Dora the Explorer from Nick Jr., or Mickey Mouse and friends from Disney. All of a sudden, you have a hit product, leaping off the shelves of Target and Walmart. (Or perhaps it happens to you the other way around: depending on the economy, you might get a call from a broker for one of these companies, wondering if you want to lend your own expertise to bringing a product to market that carries their brand.)

	Many of the worlds mightiest organizations license intellectual property from others. Procter & Gamble, the makers of the childrens diapers Pampers, licenses the use of Sesame Street characters, Dora the Explorer, and Bob the Builder, for instance. The competing diapers, from Huggies, feature Disney characters, among others. Lower-cost brands of diapers, such as the store brands for chain drugstores like CVS and Rite Aid, tend to have lesser-known or no characters at all on them. In each of these instances, the makers of the diapers consider whether they will be able to sell more products by taking a license from a well-known brand. For the company licensing the brand, the deal is likely all upside.

	You might look in places that others dont in order to license intellectual property. Most major research universities today have a technology-transfer office established to license innovations developed on campus to those in the private sector that would exploit them. This process works. Stanford has reaped billions of dollars from technology developed in its computer science laboratories, for example, because the intellectual property helps lead to massive profits and big new companies. MIT, Carnegie Mellon University, Rice University, and many other technology-focused universities have developed similar programs with great success.

	The government can be another goodthough often overlookedsource of intellectual property to license. Each year, the US government pays as much as twenty billion dollars for research by federal employees, and more than sixty billion dollars for research through grants and contracts to outside parties. Though they are not yet as sophisticated as Stanford and MIT in the technology-transfer business, the US government has made concerted efforts to license technologies that it has paid those of us in the private sector to develop.6

	Publicly funded basic and clinical research are complementary to pharmaceutical research and development, and have been shown to stimulate private industry investment in the pharmaceutical sector.7 For example, the National Institute of Standards and Technology recently licensed novel technologies to ELIA Life Technology Inc. in an effort to bring affordable graphic reading systems for the blind and visually impaired to market.8 This is a little-known and little-used strategy, and its doubtful that it will help you if you sell lunch boxes or diapers. But your organization might well benefit from the expenditure of public funds for research if your business is in fields that relate to technology or defense.9

	As a final note about licensing intellectual property into your organization, you might need to determine whether there is a patent aggregator operating in your critical path. The largest example of such a firm is Intellectual Ventures, established by former Microsoft executive Nathan Myrhvolds. This firm has aggregated more than thirty thousand patents in a wide variety of fields and has generated over two billion dollars in licensing revenues. In late 2010, Intellectual Ventures filed its first three lawsuits against firms that appear not to have signed licenses with Intellectual Ventures.10 Other, smaller-scale firms have emerged that are pursuing similar models. It may be important to make a determination as to whether to work with such firms or work around their patent holdings.

	Buy It, by Acquiring a Company or Part of Its Assets

	A fourth way to acquire intellectual property is to merge with or buy an organization that has amassed a terrific portfolio. This process happens all the time in the pharmaceutical industry. One of the primary exits for investors in small pharmaceutical organizations is to sell the company to a much-larger competitor that seeks to add its intellectual property to their portfolio and their prospective drugs to their pipeline. The same is true in the information and communications technology sector. For instance, IBM paid $1.1 billion to acquire Ascential Software Corporation in 2005, with a view toward incorporating its rich intellectual property portfolio, in addition to its software, into its own portfolio.

	Its not necessary to purchase the entire company in order to acquire the intellectual property assets outright. The right deal might be something in between a full acquisition of an organization and a simple nonexclusive license to a particular aspect of its intellectual property portfolio. Increasingly, organizations are considering asset sales of part or all of an intellectual property portfolio rather than full acquisitions of other companies.

	These assets also might include intellectual property in forms that someone might not initially expect. Asset sales of intellectual property routinely involve value paid for trademarks, copyrights, and patents of all sorts, but also of customer lists and general employee know-how, which can be obtained by hiring staff from the target organization. The best-organized buyer will get the most value out of an asset deal by thinking strategically about what they seek from the transaction. On the other side of the equation, the seller can obtain the best value by being organized about what they hold in terms of intellectual property, how they organize it, and how to make the most of its value in the context of a transaction with a buyer or lender as part of an asset-backed loan.

	Consider the case of Luna Innovations Inc., which was preparing to emerge from bankruptcy. As part of its strategy to reinsert itself into the nanomedicine market, Luna entered into a deal to acquire the intellectual property portfolio of Tego Biosciences Inc., a rival competitor. This agreement involved an up-front lump-sum payment and payments totaling $4.25 million for reaching certain milestones in bringing various products to market using the Tego assets. Lunas chief operating officer noted that this deal just strengthens our position in this whole space of nanomedicine . . . [and] just locks in the intellectual property for us so we can sit down with the big pharmaceutical companies.11

	Protecting Your Intellectual Property

	Once you have acquired the basis for your intellectual property portfolio, there is still the hard work ahead of managing, protecting, and growing it. As the early experiences of Xerox PARC show, there is much more to long-term success in an innovative field than simply assembling cutting-edge innovators. You have to know that you have established valuable assets (in PARCs case, in the form of ideas for the personal computer or personal printer) and understand how to exploit those assets.12

	The management of an intellectual property portfolio may seem like an obvious step, but too many organizations skip it. The idea of managing an intellectual property portfolio may seem as dry as toast; perhaps it is. But there is more to managing your intellectual property than simply owning it and keeping up with your filing fees. The organizations with the most effective intellectual property strategies put a capable person or team of people in charge of understanding precisely what the organization has, ensuring that it is protected, and managing how the rights are enforced or otherwise exploited. The process of cataloging and then keeping track of your organizations intellectual property is an essential starting point.

	From there, you have a series of hard decisions to make. How much time and money do you want to spend to protect the intellectual property that you have? In a few respects, your intellectual property may be protected automatically. In the case of expressive workssuch as a screenplay you write, a map that you publish, or even a Web site that you launchyour organizations creations are copyrighted automatically in the United States, so long as they meet a few basic criteria. But in all likelihood, you still will want to spend the money to register these works with the copyright office. For one thing, doing so puts other people on notice that you hold these rights. You also will likely be able to get more in the way of damages in the event that someone infringes your rights in the works that youve created.

	When it comes to your brand and other marks that you develop, the analysis is a bit more complex. For trademarks, you get certain defensive rights merely by intending to use and then using your works in a commercial setting under US law. Yet it will pay off to register themby field of use as well as state or country. The business of registering trademarks internationally is important if you intend to start a licensing business based on these rights. If you aspire to be the next Coca-Cola, Disney, or Google, you need to get this process right from the beginning.

	In the case of patents, the stakes and costs of protecting your intellectual property are higher. The matter of what to protect is deeply complicated. The process of patenting your ideas or business methods is long and expensive. In the United States, the process can take several years or more depending on competing claims.13 The costs range from the tens of thousands to the millions of dollars to establish your rights, depending on the size and complexity of your filing. And then theres the international dimension to take into account. Much turns on how good your lawyers and strategists are. For the purposes of this book: if you wish to be a major player in the patent business, hire carefully and be prepared to pay up.

	Central Admixture Pharmacy Services Inc. learned this lesson the hard way. A misspelled word in its patent (osmolarity instead of osmolality) led to the dismissal of its otherwise-valid claims against an infringing company.14 Smaller companies are not the only ones that get into trouble here. Xerox PARC provides an instructive example. Long after it had developed and failed to commercialize desktop computer technology (known as GUI), Xerox realized that the Apple Macintosh and its progeny might be violating Xeroxs rights by appropriating the look and feel of the Xerox GUI. Xerox filed suit, but the lawsuit was dismissed because Xerox had waited too long to file and the statute of limitations had expired.

	It is worth noting, too, that even if you wish to give away or otherwise license your intellectual propertysometimes a good business decision, as well see in the next sectionyou first need to establish rights in it to do so. You cant give away something in which you dont have ownership rights. So even if you disfavor the full exclusion mode of intellectual property exploitation, you need to establish your intellectual property portfolio beforehand. It may seem counterintuitive, but even the strategies of openness that I urge you to consider need to be grounded first in the system of rights in order to work smoothly.

	The core point of this recommendation is to develop a strategy along with a team devoted to pulling together your intellectual property into an asset base that you can use to your maximum advantage. This is true no matter what line of business youre in, and whether youre a nonprofit or for-profit. Once you understand your intellectual property assets, you have a much better chance of using them to the fullest advantagewhatever that may prove to be over time. While no company wants to prepare for failure, an entity that has cataloged, protected, and valued its intellectual property assets will have an easier time negotiating with creditors. For entities that are growing and thriving, there are myriad ways in which intellectual property can help you accomplish your goals. If you have your house in order, you are more likely to be able to put intellectual property to optimal use for your organization.
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RECOMMENDATION 2

	Benefit from the Intellectual Property of OthersLegally

	The second recommendation is: be open and alert to what your customers, competitors, and others can offer you in terms of intellectual property. One of the big changes in intellectual property is the fast growth of possibilities for building your business in part on the intellectual property of others. The primary way to do so is to license it directly. But there are other ways too. The most promising approach comes from the field of open innovation.

	Sometimes there are limits to what you can license from others. For instance, the intellectual propertys holder might simply refuse your offer to partner with them or grant you a license. Most of the time, thats their right. There also might be limitations on how extensively big organizations can license their intellectual property rights to one another under antitrust laws. This area of lawat the intersection of intellectual property and law as well as policy relating to competitionis highly complex, changing quickly, and hotly contested. For my purposes here, suffice it to say that there might be a limit to what you can do with licensing if the effect could be viewed as anticompetitive.

	You can always try to license someone elses intellectual property to use it in your own business. But what can you do with the intellectual property of others when you dont haveor cant geta license? The answer sometimes is nothing. In other cases, however, you might consider some interesting approaches, which may prove helpful to your business.

	The strategic questions to ask are: Where is innovation happening, and how can my organization make the most of itwhether or not my own employees come up with the insight? Might it make good business sense to share nicely?

	The most profitable form of building on the intellectual property of others may prove to be participation in a development process called open innovation. Customers are increasingly showing that theyre willing to give you intellectual property that you can use to your benefit. Customers are open to participating in the design process for products that they love, whether a mountain bike, Web browser, camera, or shirt. The term beta testing, initially popularized in the IT sector, is now commonly used across business and nonprofit sectors as a key part of the innovation process, involving customers and benefiting from their knowledge. Your customers are self-interested, just as your organization is: customers who help to improve a product through their feedback not only feel good about helping out but also get the benefits of that improvement in their everyday lives once they have paid you for it.

	Companies in highly diverse fields have exploited the ideas, knowledge base, and enthusiasm of their customers. These companies range from IBM (conducting online Innovation Jams where clients, consultants, and employees family members tinker with its technologies in pursuit of new ideas), to LEGO (whereby LEGO has outsourced innovation responsibilities for its Mindstorms projects to a panel of knowledgeable customers and citizen developers), to PETCO (partnering with Bazaarvoice to implement customer ratings and reviews on PETCO.com along with an automated feed of negative and customer-service reviews to the customer-service team in order to identify and respond to their influencers; as the review volume rose, PETCO.com noticed that reviews were lowering returns for several products).1

	Build on What Others Are Doing When They Offer It Up Broadly

	Googles search system is built on thousands of machines running the open-source operating system called Linux. Whenever we use the World Wide Web, we rely on intellectual property that Tim Berners-Lee came up withand then didnt seek payment for our usage. Examples of building on the work of others, especially in the IT space, are legion. You dont always have to own all your own code to create extraordinary businesses. And the benefits of building on someone elses code can benefit all parties involved.

	The biggest opportunity for this type of development is on the Internet. A key element of the recent explosion in Web development known as Web 2.0 is a phenomenon whereby companies open up their systems to make them interoperable with systems that others develop. Much of the time, organizations will not offer a negotiable license but instead will present opportunities for anyone to come along and take advantage of aspects of their intellectual property. These companiesranging from Google to Amazon to Facebookfreely offer the opportunity to develop systems that build on and can be integrated with their intellectual property.

	Intellectual property law protects many of Googles services. At the same time, Google lets all comers use aspects of that intellectual property to build further. The theoretical concept, introduced by Harvard Law professor Jonathan Zittrain, is called generativity. The idea is that one company offers a certain layer of the Internet to others to keep building on top of or alongside it. Generative tools are ones that enable others to generate the next set of innovations.

	Take Zillow, for instance. It is an online real estate database that appraises property values using publicly available data (e.g., property tax valuation, historic sales data, recent sales, market comparison information, and per-square-foot cost data). Zillow also uses Microsofts Virtual Earth mapping technology and birds-eye view photography to allow potential home buyers to more clearly see architectural design, landscaping, neighboring properties, and other factors. Essentially, Zillow is a mashup site: by employing freely available Web technology and publicly available information to create a powerful and functional user interface, Zillow has created an innovative proprietary system of its own. You dont always have to create all or even most of the IP to make a profitable venture (in the Web services space, anyway).

	The most explosive growth story in the Internet and mobile communications business today is driven by customers and third parties collaborating to develop a platform controlled by big software companies, like Facebook and Apple. Apple has cleverly tapped into the creativity and enthusiasm of iPhone users and software developers at large, creating the iPhone Development Center to spur the development of iPhone, iPod, and iPad applications. The applications are in turn sold through the Apple iTunes Store.2 Hundreds of millions of applications have been sold, generating significant revenues for both Apple and independent developersand helping to sell yet more hardware, as customers seek the best devices to access the applications. Googles platform for developing applications for its Android phones is even more open than Apples environment for iPhone development. Livescribe, the makers of the Pulse Smartpen, has taken a similar approach to increase the functionality and marketability of its product.3

	This is the phenomenon of the Open Application Programming Interfaces, or Open API. The idea is that multiple players participate in a broadly open ecosystem of developing, using, and refining computer applications as well as the data that flow between them. These APIs enable organizations to offer access to their platforms without taking enormous risks or offering much in the way of support. From the perspective of those who develop on these platforms, APIs can provide important shortcuts that help avoid reinventing the wheel on the way toward offering  customers breakthrough products. There are good reasons why Facebook wants people to develop highly creative applications that can reside on its system, why Apple and Google encourage smartphone applications, and why Microsoft wants people to develop applications that run on Windows or use its .net development platform. The network effects that can emerge are enormously valuable to Facebook, Apple, Google, and Microsoft. Those who have been slower to enable others to build on their  platformssuch as RIM, in the smartphone marketare scrambling quickly to catch up with the leaders.

	For all the excitement of this mode of development and growth, there are risks involved. When one organization offers access to its systems to others, that organization may experience unforeseen outcomes. From the perspective of the organization that relies on the Open API, it runs the risk that the organization offering the service (say, Facebook, Apple, or Microsoft) might unexpectedly pull the rug out from under them.4 The promise of this emerging ecosystem is tremendous, but the full implications of this mode of interreliance remain to be seen.

	Encouraging Other People, including Your Customers, to Do It for You

	The social Web environment online is the best example of these kinds of emerging ecosystems. A large number of organizationsbig and smallare codeveloping a world that consumers are flocking toward in large numbers. The phenomena of YouTube, Facebook, Twitter, and Google are all building off one another. Each of these organizations offers opportunities to integrate your intellectual property with their intellectual property in ways that stand to benefit both organizations.

	This dynamicthe combining [of] internal and external ideas as well as internal and external paths to market to advance the development of new technologiesis core to the idea of open innovation.5 It is occurring in a subset of fields, but has application for many more areas than those that are currently exploiting it. Recent advances in IT have made the frictionless sharing of experiences and lawyer-free integration of platforms possible. As with anything new and promising, there are risks involved. But the rewards are also terrific.

	The idea behind open innovation is as simple as it is powerful: the creators of new ideas dont have to be within your organization in order to be helpful. Traditionally, businesses have been loath to listen to the ideas of people who didnt work at the organizationa reluctance that was partially grounded in a fear of future demands for compensation on the part of customers proffering those ideas. A growing number of businesses today are open to ideas that customers and others freely send their way. The possibility of a breakthrough product or tweak to a service that helps you maintain the distance between you and your competitor is growing.

	Consider Procter & Gamble. In years past, it kept its product development processes highly secretive and rarely interacted with outsiders until a product hit the shelves. Today, its external affairs manager is encouraging inventors to call up with new product ideas.6 GE Plastics has taken a similar route, regaining profitability and global market share by encouraging customers to create as well as share their own custom colors and finishes.7

	On the Web, this process is even more common. When Microsoft was about to roll out a new version of its Web browser, Internet Explorer 7, the product team released it in a public open beta process to its customers. Microsoft got valuable feedback from a wide range of customers, which it then incorporated into the final version of what turned out to be a strong product. A similar process took place with Google Wave, a product that allowed users to have online conversations and work on shared documents in real time. Google asked users to preview Google Wave, suggest improvements, and vote on the suggestions of other users. Zillowwhose autogenerated Zestimate only approximates what the market will bear for a given propertyencourages its users to update facts about their homes or neighborhoods in order to increase its accuracy and usefulness.

	Eli Lilly recognized that the Internet presented the opportunity to tap into the innovative potential of individuals and groups all over the world. It started InnoCentive (now an independent organization) to draw on the wisdom of the crowds. InnoCentive allows a company to post problems to which it would like a solution (known as challenges) to its Web site. Solvers, who number almost 180,000, compete to win cash prizes offered by the company posting the challenge. In this way, a company taps into a broad inventor pool for which it can pay for value in generative innovative work while acquiring the IP rights as part of the purchase.8 Roughly 900 challenges have been posted so far by some 150 organizations, including big multinationals such as Procter & Gamble and Dow Chemicals. Nearly halfabout 400have been solved.9

	Pets have been the beneficiaries of open innovation, too. To determine how it should make, package, and sell dog food, Del Monte Foods created a private online community called I love my dogs/Dogs are people too. Through this forum Del Monte heard the desires and concerns of dedicated pet owners, offered them examples of potential products and product packaging, and incorporated these suggestions and criticisms into a successful line of dog breakfast food.

	In the fashion world, Spreadshirt has created a global apparel company by letting its customers design the clothes they buy. Spreadshirt provides its customers with a well-designed Web infrastructure and custom-manufacturing expertise, and from there its customers (which include other Web sites, CNN, other clothing companies, and individual consumers) can determine just what clothing Spreadshirt will produce, and on what scale. Spreadshirts business model makes sense: if you let customers decide what they want for the same cost as having them choose whats available (off a rack), theyre certain to choose their own design, or at least one they feel they can claim. Spreadshirts innovative team also actively seeks to reinforce its customers feelings of ownership over the companys products and development. For example, Spreadshirt crowdsourced its logo (created a contest whereby it would select its logo from designs submitted by users) and sponsored monthly design contests. Spreadshirt profits directly from the creativity of its users while building deep connections to the community that is excited about its products.

	Why are customers willing to help? Self-interest is a core motivation, of course. Many people enjoy creating things, and feel empowered when they are rewarded for doing so. Thats one of the core lessons of the explosion of Web 2.0 services and the user-generated content movement online. But people also want better products. Many people think they know better than you do. So let them try. And maybe they are right. You still have to sift through their ideas, and then figure out which ones to listen to and which ones to incorporate. You remain the boss. But an open innovation strategy can lead to important refinements to products and services as well as ideas for entirely new offerings.

	Such a strategy can also help your brand image. Microsoft, for example, ran advertisements for Windows 7 that emphasize the operating system as customer driven and customer responsive (the commercials end with a customer saying, Im a PC, and Windows 7 was my idea). The appeal to connect to its customers in these advertisements is obvious. The strategy seems to have worked, as adoption of Windows 7 and the public reaction it received far outstripped the troubled Vista release that preceded it.

	The Fair Use Economy and Material from the Public Domain

	Sometimes the law permits you to use aspects of the intellectual property of others without an explicit license. Most intellectual property regimes have what are called exceptions and limitations, especially with respect to copyright law. Under US law, for instance, there are certain fair uses of copyrighted materials. This section of the law is complicated and fact specific. In order to know if you can make fair use of someone elses copyrighted materials, you have to consider a four-factor balancing test. Copyright experts joke that fair use is the right to hire a lawyer.

	To build a business on the intellectual property of others is to be a high-wire artist. The service MP3.com managed the act for a short while and then fell hard to the ground, as did various peer-to-peer file-sharing services that facilitated broad access to copyrighted music files. Google and its subsidiary YouTube, by contrast, continue to soar. Google has its own core set of intellectual property, to be sure, from which it sets itself apart from competing search companies. But it also has no business without the existence of all the copyrighted material on the Web around the world. YouTube, too, does not develop its own copyrighted video content. It provides a service for others to post video and associated audio content online. In crucial respects, both of these companies rely on the explicit or implicit right to supply a service on top of the aggregated intellectual property of many others. Thats not to say they havent been challenged: both Google and YouTube have been sued by a raft of major and minor companies for copyright violationsand so far, theyve been successful at making the case that their core practices are legal.

	There are other limitations to intellectual property rights that may be relevant to your business interests. For instance, rights in intellectual property tend to run out over time. This is true with respect to patents, which often have particularly short terms. Copyrighted materials fall into the public domain after a somewhat longer period as well. Trademark-related rights fail from a lack of continued use in business.

	Some business models build on this intellectual property that has become the property of the public. Generic drug organizations contend that they saved US consumers $734 billion over the past decade alone.10 Leading members of Congress, such as Representative Henry Waxman, have called for extending rights to organizations that make biogenerics and curbing the rights of the pharmaceutical giants.11 Again setting aside the politics, there is a vibrant industry that produces goods and services for consumers based on the intellectual property of others. Law reform in patent might improve the prospects of such organizations over time.

	This phenomenon may be especially true for companies looking to expand internationally. Sustained critiques of the impact of patents on access to lifesaving drugs in developing countries are likely to affect international and domestic laws as well as norms regarding patents in the medium to long term. Developing countries increasingly employ domestic compulsory licensing laws (and this use has been explicitly suggested and condoned by the World Trade Organization, among other international bodies), and countries like Canada and India engage in significant international trade in generic pharmaceuticals. Commentators have called for more radical changes, such as instituting a prize system here in the United States whereby the government pays pharmaceutical companies a prize for their developments instead of granting them patent rights, or using Equitable Access licenses whereby patented information is available for free use in certain contexts.12 As the ability of pharmaceutical giants to enforce their intellectual property in foreign markets wanes, generic producers will likely see increased opportunities to use the propriety information of others.

	Even large, established biotechnology companies are getting into the act of sharing intellectual property. In a sharp break from past practices, Novartis and Merck have both established units to develop generic versions of drugs. The notion, for Merck, is to develop follow-on biologics that compete with its competitors best-selling drugs. Mercks plans include a first product, an antianemia drug, set to launch in 2012, with at least five other generics on the market by 2017.13

	In the content business, this strategy is even easier to observe. Lexis and Westlaw make billions of dollars per year selling access to high-end databases to lawyers and others interested in understanding the law. A key part of what they sell is an excellent package of tools and enhancements that help researchers and lawyers find as well as interpret the US governments lawsall of which are, by statute, in the public domain. Dover Publications sells print media that is otherwise in the public domain. Disney has made millions, if not billions, of dollars by repackaging traditional stories in the public domain into modern classics. Disney does far more than Dover by adding its magic to the story rather than simply reprinting the original text. But in both cases, the premise of working from public domain material is the same.

	Another way to think about fair use and the importance of public domain materials, taken together, is the overall benefits that the reliance on this doctrine provides to the economy at large. The fair use economy is comprised of the series of economic actors who rely on the use of the copyrighted materials of others to provide goods and services to their customers. The best examples are Internet companies, such as search engines, that enable their customers to find information that others have created and render advertisements that are relevant to those who are searching for that information. Other instances of institutions that rely on fair use include device manufacturers that enable people to make lawful copies of the copyrighted works of others. According to a recent study commissioned by industry groups, the fair use economy in the United States supports hundreds of billions of dollars in exports, employs millions of people, and is growing by 5 percent a year or more.14 These fair use economy companies, the studys authors contend, have grown at a rate that far exceeds that of companies in other industries in recent years.

	The strategy of using intellectual property in the public domain or based on fair use is not relevant for every business. Yet it emphasizes an important, larger point: the extent to which organizations might benefit from looking beyond the knowledge amassed by their own employees in seeking to get a profitable service or product to market.
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RECOMMENDATION 3

	Create Freedom of Action through Intellectual Property

	The third recommendation is: start with the premise that intellectual property is most valuable insofar as it creates freedom of action for your organization rather than as an offensive weapon against others. In doing so, recognize also the extent to which your brand may be wrapped up in your intellectual property. This is another strong reason why the battlefield metaphor can distract you if you rely on it to the exclusion of other conceptions of intellectual property. And this part of the argument applies equally to any kind of organization, whether a for- or nonprofit one.

	There are many kinds of freedom of action that intellectual property can help establish for your organization. Ill highlight three here.

	The first is the most obvious and important: if you hold intellectual property, you can choose whether to exploit it in the marketplace or do something else with it. If you dont gain these rights initially, you may be frustrated in terms of what markets you want to enter, what deals you want to do, or how you want to relate to your customers or competitors, patrons or students, listeners or visitors. The asset class of intellectual property is fundamentally about ensuring that you can compete when and how you think best for your organization.

	The Samsung smartphone example is instructive here. The most significant aspect of intellectual property assets is their ability to enable your organization to compete in the manner and at the time you wish to do so. Before Samsungor any other device maker for that mattercould take on Apple and RIM in the smartphone market, Samsungs executives had to analyze its intellectual property assets, determine whether there was a shortfall in terms of the rights they had amassed to date, make decisions about whether to aggregate more assets, and then integrate the process of design into the process of assessing the risk of entering the market with an incomplete set of rights. This is one of the primary jobs of the intellectual property strategist: to work closely with engineers and their managers to determine if what they want to do will result in a trip to the courthouse to fight with a competitor over whether theyve got the right to enter the marketplace with their new product or service. The difference in the experience of an organization that is able to enter a new market successfully and one that is held up by a lawsuit, demanding an injunction against the introduction of a product or service, is vast.

	In some industries, huge patent portfolios have created a dtente between large organizations, where one cannot sue another for patent infringement because too many of their own products violate the intellectual property rights of the organization that they were considering suing. The intellectual property regime is sustainable and effective where it creates the ability for you, and your partners and licensees, to do something.

	A second form of freedom of action enabled by intellectual property is tightly related to knowledge management. Intellectual property can help your organization to function more effectively. For the intellectual property you have developed within your organization, its primary function may be simply to help your organization to do its work better. Intellectual property, for instance, can help you to become an increasingly data-driven enterprise. The data that your organization collects about its own work along with the actions of your customers or competitors may not be something that you sell as analytics but it also may be the crucial grist for the mill of cost cutting, development of new markets and products, or simple process improvements along the way. Put differently, the process of knowledge managementa field unto itselfis central to a great organizations productivity, even if it does not seem to affect anything external to the company such as revenues in a direct way. Your organizations intellectual property strategy should be integrated with your knowledge management strategy in ways that support the organizations operations and growth.

	Last, your intellectual property is inextricably linked to how you establish, manage, and use your brand as an organization. The person responsible for your intellectual property strategy ought to have a strong connection to the person responsible for your brand image. These concepts are related in ways that matter a great deal to the value assigned to your organization and your relationships with your customers. The obvious connection between intellectual property and brand is through the trademarks you own.

	Its important to appreciate from the start the extent to which your brand value is intertwined with intellectual property rights. The way that you treat your intellectual property can affect how your customers and others in the marketplace come to view your organization. For a large, admired organizationthink of Johnson & Johnson, General Electric, the New York Public Library, the Guggenheim Museum, and the Louvreits brand itself is among its greatest assets. The organizations brand is integral to its overall enterprise value. The trademark of an iconic organization like Johnson & Johnson is enormously valuable, as are individual product trademarks, such as Band-Aid (evoking safety and reliability in treating minor wounds, for instance) or Neutrogena (evoking cleanliness and a certain stylishness). These trademarks have value because they convey trust, and stand for a positive relationship between customers and products developed over many years.

	The clever use of your intellectual property can also help to burnish your brand, companys reputation, and relationship to your customers without fear of misappropriation or interference with your brands long-term value to your organization. On Twitter, the broad platform that allows users to post messages of 140 characters or less, people play an open, unstructured game called What Disney show are you? Users of Twitter use a code known as a hashtag to associate their username with the name of particular Disney shows. This game offers Disney executives terrific insight into their customer base, draws connections between their intellectual property and their customers, and builds brand awareness across properties. Such a strategy draws on the concept of crowdsourcing not just as an intellectual property-gathering strategy but also as a manner of building relationships with a community in service of brand development.

	But in other respects, this recommendation is extremely tricky. The hard part is to determine when and how to enforce your intellectual property if someone else appears to be violating your rights. There is a tension here that cannot be wished away, between protecting whats rightly yours to control and letting others make use of your assets.

	There are many reasons why an organization may choose to enforce its intellectual property rights to the fullest extent that the law allows when third parties violate those rights. From a public relations standpoint, though, its equally important to know when not to overreach. Sometimes, the best way to improve your brand is to give away or license intellectual property to others, or look the other way when your intellectual property is violated.1 Your lawyer will be able to give you a better sense of the risks if you decline to enforce your rights in a given instance; it is important to ask. Theres no reason why having a strong intellectual property strategy means you have to become an enterprise known as a bully. Sharing can be good for a brand. It is also good to be known as a fair player in the marketplacehonestly licensing to and from others for the benefit not just of the organizations involved but your customers too.

	Consider the cautionary tale of Disney and the piatas in South Central Los Angeles.2 Disney and four other organizations filed copyright and trademark lawsuits against small businesses that sold Winnie the Pooh piatas for childrens birthdays from stores with dirt floors. The story of these lawsuits traveled far and wide due to coverage in the Los Angeles Times. Similarly, a Web site called UnhappyBirthday.com advocates against Time Warner for actively enforcing its copyright interest in the song Happy Birthday.3 In the mid-1990s, the American Society of Composers, Authors, and Publishers ran into a public relations quagmire concerning whether it threatened Girl Scout leaders with lawsuits over campfire singing.4

	And sometimes the licensing of your brand can include risks. If you let someone else use your brand, they may do something with it that brings trouble to you and your company. Consider the experience of Yahoo! in licensing its brand to a Chinese partner, Alibaba. When the Chinese police used data from a Yahoo! mail account held by muckraking journalist Shi Tao as part of the evidence to jail him, Yahoo! suffered from a public relations, government relations, and legal nightmare. Yahoo! executives in Sunnyvale, California, claim they had little to do with the incident, but the costs of the damage were paid mostly by the company at large, not its partner operating the local brand in China.5 In licensing your brand to others, you may be limiting your ability to build long-term value in the brand directly as wellin other words, you potentially may be limiting your freedom of action in the future, depending on how you structure the deal.

	You may also run a degree of risk if you overreach in trying to protect intellectual property that is not yours, or not yours alone. Starbucks ran into a problem when the coffee company sought to establish a trademark in some of the most famous coffee brand names in Ethiopia. The company included the word Sidamo in one of its trademark applications in the United States. Starbucks was also accused of working through a trade association to oppose Ethiopian coffee growers ability to establish formal trademark interests in these names in the United States. Whatever role the company in fact played in the process, the news media reported widely that Starbucks was costing Ethiopian coffee farmers hundreds of millions of dollars per year through bullying tactics related to intellectual property.6 The perception of overreach was sharply at odds with Starbucks efforts to promote itself as a socially conscious company on a global scale.

	The core concept is that intellectual property assets should be developed, managed, and used in a way that emphasizes ongoing freedom of action for your organization. In other words, dont let intellectual property get in the way of achieving your core goals. It can become a distraction for some organizations instead of a driver to get you where you want to go. You may make a short-term, revenue-oriented decision to maximize your return on these assets, but you should do so with your eyes open about the longer-term consequences of those actions. The freedom that you can gain or give up in the longer run is often the most important thing to bear in mind when you are making day-to-day decisions about your intellectual property.
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RECOMMENDATION 4

	Establish a Flexible Intellectual Property Strategy

Now youve got a handle on your growing intellectual property portfolio. Youve gotten each of your key, creative employees to sign well-crafted employment agreements. Your portfolio includes a slew of patents, many copyrighted works, many trade secrets, and a few crucial trademarks and service marksand theres more in the pipeline.

	The hardest question of all is what to do with the intellectual property in your portfolio. Heres where the metaphor of the sword and the shield completely breaks down. Yes, you can use it to protect yourself from others or harm your competitors. But theres much more to be done with your intellectual property than that.

	You have a broad range of choices in terms of what to do with your intellectual property. One size does not fit all. Your approach might range from fully excluding others to freely allowing use of your intellectual property by others. Some of the most successful businesses adopt different approaches to different aspects of their intellectual property, depending on the circumstances. For many organizations, this blended approach is the optimal way to compete.

	Your strategic starting point should instead be a model of limited exclusion: Is there a way to license your intellectual property to others in a manner that will help your business thrive over time? While this premise works best in certain contexts (say, for a patent in the computing industry), it applies in varying degrees to copyright and trademark interests as well.

	The opportunities afforded by the licensing market in intellectual propertywhether you are a buyer or sellerare worth considering across your intellectual property portfolio. And nontraditional modes of acquiring and sharing intellectual property may serve your business in surprising ways. The most innovative organizations in any given market often have the most innovative intellectual property strategies.

	For the intellectual property rights that you have acquired by license, the answer tends to be simple. Just use the rights for which you have paid. Youve licensed the rights to Dora the Explorer on your product for kids, and you do exactly as the license saysno more, no less. Thats the easiest answer. The corollary to using intellectual property rights that you develop is to simply use them yourself and dont worry much about what anyone else is doing.

	For most of your intellectual property rights, think of a spectrum of possibilities for what you might do with them. This spectrum starts with full exclusion on one end. Thats  the sword-and-shield mode. In the middle is limited exclusion, where you let some people use your intellectual property for some purposes. Thats the licensing approach. And then theres open access on the other end of the spectrum, where you permit unlimited use by others.

	Limited Exclusion: The Revenue Stream

	The intermediate optionlimited exclusionenables others to use your intellectual property on a limited basis to, for instance, generate revenues, extend your brand, or build your core market position through a network effect.

	The primary reason to pursue a limited exclusion model is to make money in the near term from your intellectual property assets. The visible money in intellectual property is in the licensing business. Organizations that build major intellectual property portfolios and take licensing seriously can generate many millions or even billions of dollars per year in free cash flow by licensing intellectual property to one or more parties. Sometimes organizations even license their intellectual property to dread competitorsand profit handsomely from doing so. Notably, Intel and Advanced Micro Devices have long cross-licensed their intellectual property in their competitive pursuit to develop ever-faster processors.1 Intel has also engaged in important cross-licensing agreements with NVIDIA, another of Intels main competitors.2

	Licensing is big business in a wide range of industries. There are two major categories of intellectual property licensing. The first major category in licensing is patents. The market for patent licensing is enormous, in fields such as computing, telecommunications, and the life and health sciences. The other category is the licensing of trademarks and copyrighted material for the purpose of merchandising. Typical examples include major brand names like Coca-Cola, sports leagues such as Major League Baseball or European League Football, and character and entertainment licenses like Disneys Hannah Montana. 

	Patent Licensing

	Many of the biggest players in patent licensing are in IT and the life sciences. Some of the most eye-popping numbers come from the computer industry. Oracle, Microsoft, Symantec, and IBM have each earned a billion dollars or more in given years.

	
	
	Table 6.1

	Computer software

	

	

	
	
		Oracle
		$7.4 billion
	

	
		Microsoft
		$5.93 billion (likely higher)
	

	
		Symantec
		$1.31 billion
	

	
		IBM
		$368 million (in some years, much higher)
	

	

	

	

	

		
	The chemical, pharmaceutical, and telecommunication industries each produce similarly remarkable returns from intellectual property licensing. Merck, Eli Lilly, Abbott Laboratories, and Johnson & Johnson, for instance, also generate substantial intellectual property revenues. Other leaders in these fields include:


	
	Table 6.2

	Chemical

	

	

	
	
		DuPont
		$1.076 billion
	

	
		Dow Chemical
		$247 million
	

	
		PPG Industries
		$48 million
	

	
		Huntsman
		$31.7 million
	

	

	

	

	


	
	Table 6.3

	Pharmaceutical

	

	

	
	
		Wyeth
		$383 million
	

	
		Pfizer
		$224 million
	

	
		Bristol-Myers Squibb
		$155 million
	

	

	

	

	


	
	Table 6.4

	Telecommunication

	

	

	
	
		Comcast
		$473 million
	

	
		AT&T
		$409 million
	

	
		Verizon/Cellco
		$47 million
	

	

	

	

	



		Trademark and Copyright Licensing

		But companies are not the only ones that develop technologies in the intellectual property business. Companies in the apparel industry, too, make millions per year by licensing their intellectual propertyfor example, designs and trademarksto other organizations. Nike and VF Corporation, which owns the Wrangler and Lee jeans brands, are likely among the biggest licensors. Other organizations that generate impressive returns through licensing include:

		
	
	Table 6.5

	Apparel

	

	

	
	
		Levi Strauss
		$94.8 million
	

	
		Jones Apparel Group
		$52 million
	

	
		Liz Claiborne
		$41 million
	

	
		Guess
		$9.73 million
	

	

	

	

	
	
		
		
	In the beverage business, Coca-Cola earns revenue by licensing its more than 450 brands to other organizations. Pepsi and Anheuser-Busch do the same thing. Molson Coors makes much of its intellectual property revenues through an own-branding strategy. In the food business, Pepsi is again a leader, along with Kraft Foods, Sara Lee, General Mills, and others.

		And entertainment companiescontent-based industriesare also enormous licensing machines.


	
	Table 6.6

	Entertainment

	

	

	
	
		CBS
		$1.3 billion
	

	
		Viacom
		$1.2 billion
	

	
		Walt Disney
		$750 million (approx.)
	

	
		Time Warner
		$722 million
	

	

	

	

	
	
		
	In licensing, you have an almost-limitless range of options for how to structure deals and charge for the use of your intellectual property. A common strategy involves extensive price discrimination. As a patent licensor, for instance, you are likely to charge different rates to different consumers in different settings. Your pricing may vary based on what the organization is likely to do with your intellectual property, how badly they need it, what geographic region they are using it in, and so forth.3 Within the pharmaceutical industry, it is common to set different prices based  on geographyin other words, to define a market in geographic terms where the licensed intellectual property may be exploited or charge differential prices for a finished product based on where it is sold.4 Computer organizations often make equipment that works more or less effectively based on what the consumer will pay; consider the IBM LaserJet printer Series E that was cheaper because it had the extra functionality of a chip that introduced delay, such that it printed only five sheets per minute instead of ten.5 Price discrimination of this sort may involve some risk of annoying those who paid more for the same product or rights as others, but it also can result in an optimized revenue strategy if done right.

	Companies that fail as operating businesses, too, can generate profits even after they have ceased making products. In the 1990s, despite brilliant minds and a lot of hype, Thinking Machines did not make it as a high-end computer manufacturer. But turnaround CEO Richard Fishman, brought in after the company had nearly failed, spun out T.M. Patents. This offshoot ended up generating hundreds of millions of dollars for shareholders by licensing the organizations technology to erstwhile competitors. Even if you are not going out of business, the exploitation of intellectual property assets is an increasingly common strategic move in lean times, as companies seek to shore up revenues.6

	The notion of limited exclusion can also help by encouraging others to do something with your technology that you want them to do, but for which you dont require payment. In the computing industry, the developer of the most popular platform or programming language stands to benefit from the work of others. The epic battles between Microsoft, Sun, Novell, and others in the 1990s and into the twenty-first century demonstrate the many ways to profit from intellectual property. Each company has adjusted its strategy along the way; each continues to innovate in these ways today, as they compete aggressively in the sales process against one another.

	Four graduate students founded Sun Microsystems in 1982 to develop computer workstations. From its inception, Sun embraced open systems. Its strategy involved publishing its own specifications and protocols to encourage others to create complementary products. Sun gained substantial a market share through the 1980s and 1990s in the enterprise computing business as a result.

	Microsoft, founded in 1975 by Bill Gates and his high school friend Paul Allen, began as a software organization to serve computer developers. Microsoft soon became the dominant provider of operating systems for personal computers and applications for business use. Its strategy with respect to intellectual property started in a proprietary mode: Microsoft tended to develop its own software or buy code from others.

	Sun and Microsoft have often been positioned as opposite one another in terms of their intellectual property strategy. Sun is frequently described, quite rightly, as a longtime supporter of open-source technologies and open standards in software. Microsoft was once pegged as a bte noire of the software industry because of its historically proprietary stance on intellectual property.

	But on one level, the strategies of Sun and Microsoft to develop their enormously profitable, and usually competing, business lines are more similar than they are different. Both companies realized that they needed to let others connect to their systems in order to succeed. It is certainly true that Sun adopted a more open approach to the software community, while Microsoft long resisted aspects of the open-source and open-standards movements. Consider that a key aspect of the Microsoft strategy was to enable the applications of other companies to run in Microsofts Windows operating system. Think of the many software packages that one runs regularly on a Windows PC that Microsoft did not make: Intuits TurboTax, Apples iTunes, Mozillas Firefox Web browser, and so forth.

	In functional terms, both the Sun and Microsoft intellectual property strategies over the past few decades are examples of limited exclusion, where the purpose was to let others have certain access to the code base in order to make systems that could interoperate. A recent agreement between Microsoft and Novelllong archenemies in the sales processestablishes a means for developers from the two companies to work together to make their systems more interoperable. A crucial part of this agreement is a covenant not to sue the other organization for intellectual property violations in the process.

	The dynamic environment of Web 2.0the social web that has emerged onlineprovides rich examples of the limited exclusion strategy. One of the keys to the explosive growth of Facebook has been its openness to other organizations developing applications that can work in Facebooks online environment. These Facebook apps, similar to the development of iPhone and iPad applications, themselves have generated a mini-industry complete with venture organizations devoted to investing in companies that build them and advertising networks that seek to profit from them. Google, Yahoo!, Amazon, and other online giants have opened their systems to allow other organizations to use data and code that they have developed to create interoperable systems.

	Each of these systems is backed up by a series of legal agreements. In Suns case, for instance, it licensed its widespread Java technology to anyone who wanted to use it under a special licensethe 1998 Community Source License. The most prominent open-source license is the GNU Public License, popularized by Richard Stallman and his Free Software Foundation. Facebook offers access to its systems under its own separate license, as do other Web 2.0 companies. The process of codeveloping software standards has a similar quality: companies are required to declare and check their rights at the door, agreeing to cooperate on certain terms together to develop a common standard for a given purpose.

	In each of these cases, the goal is to create an ecosystem around your product or a system of value to multiple parties. There is an endless variety to the kinds of limited exclusion strategies that you might pursue, depending on the context. The underlying principle is simple: sometimes it makes sense to let others have limited access to your intellectual property in order to benefit in other ways over time.

	Consider one further case that makes a strong argument in favor of limited exclusion. In the agribusiness world, in 1974, Monsanto came up with the blockbuster product Roundup, which enables farmers to kill weeds effectively. The product has sold well for decades. But Monsanto has in fact made more money on the intellectual property that it developed as it sought to build on its Roundup success. Monsanto engineers invented a product that made cropsthe ones that the farmers wanted to grow and sell, like soybeansimmune to Roundup. The resulting invention, Roundup Ready, used a parasitic micro-organism known as Agrobacterium tumefaciens to create genetically modified soybeans. The company then made a key decision: instead of making the seeds available only through the companys own seed companies, it decided to broadly license the technology to other companies. As of 2009, 91 percent of the soybeans planted in the United States were genetically modified, of which 92 percent contained Monsantos Roundup Ready trait. By the early 2000s, the sales of Roundup Ready through this licensing strategy eclipsed those of Roundup itself.7

	A central argument about strategy in this book is that limited exclusion, not full exclusion, should be the starting point in your analysis. There is likely more to be gained by licensing some of your rights to others than there is to keeping it all to yourself (the sword-and-shield approach). And where it makes sense, giving it all away (the pure open-access approach) may also surprise you with its ability to provide greater longer-term advantage than exclusion-oriented strategies.

	Full Exclusion: The Sword and the Shield

	With full exclusion, you decide to exclude everyone else from using some or all of your intellectual property, and exploit it yourself to the greatest extent allowable under law. Sometimes this approach makes perfect sense. Let me start with the conventional wisdom about intellectual property as a sword and a shield, and then go from there.

	In using intellectual property as a sword, you are assertively enforcing your own intellectual property rights against a competitor. This enforcement may take multiple forms. You might send the infringing party a letter that tells them to cease and desist from using your intellectual property. When they call you back, you enter into a licensing agreement that allows them to continue, but requires them to pay you and follow certain guidelines in their usage. Thats what many organizations are after when they send the lettera revenue stream, not a protracted lawsuit.

	Perhaps, after you send the letter, you find that they dont call you back. They continue to violate your rights. Or more likely, you talk in guarded terms for a while about what a license might look like, but cannot agree to terms for a license. You decide to spend the money required to take them to court. Generally, they countersue you for something at the same time.

	Intellectual property litigation has become a major field of law as a result of this practice. Some of the brightest lawyers in the world try these cases. Intellectual property litigation involving patent disputes often involves hundreds of millions or billions of dollars in disputed profits. Intellectual property litigation can drag on for many years, sometimes bringing down the organizations involved along with it. The costs of the legal fees involved are frequently in the millions of dollars. As two authors put it, An average patent case will cost between $3 million and $10 million, and take two to three years to litigate in the United States. And as an empirical study has shown, 75.6 percent of accused patent infringers ultimately win against those seeking to enforce patents through litigation.8

	Few organizations wish to enter into intellectual property litigation if they can help it. Thats not to say that it never makes sense. Sometimes it is the only way to stop another organization from infringing on your rightsin this way, the sword and the shield are effectively doing the same thing. And of course winners, using intellectual property as a sword, can come out much richer than they went in. The net effect, if you are successful, is either to block your competitor from copying what you have done or at least make them pay you for doing so. You often end up with a license agreement to govern the future usage of the intellectual property.

	As a shield, you might use your intellectual property portfolio to block others from suing you for infringing on their intellectual property. The notion is a little bit like dtente in the nuclear arms business. During the cold war, both the United States and the Soviet Union established huge arsenals of nuclear weapons. At a certain point, one of them wondered: Why do we need any more nuclear weapons? A possible theory was to ensure that the other side would never fire the first weapon, since they would then be assured of wiping one another outor whats known as mutually assured destruction.9

	The same theory holds for some organizations with respect to patents. If IBM and Microsoft ever got into disputes over patents, it almost certainly would become clear that each partydread competitor of the otherwas violating many of the other organizations patents. The effect would be massive claims against the other side. As a result, these titans rarely tangle over their intellectual property rights.10

	You dont have to be as big as Microsoft and IBM to use your intellectual property as a shield in this way, however. You might imagine a scenario in which a competitor sues you for an intellectual property infringement. You respond with a notice that they are in fact violating your separate intellectual property rights. The net effect is not a huge penalty paid through a court decision but rather a cross-license between your two organizationseffectively canceling out the two infringing acts.

	A few limitations to the sword-and-shield strategy are worth noting here. Intellectual property protections tend not to block big breakthrough innovations. Your use of intellectual property as a sword and a shield can be effective in blocking follow-on innovation by your competitors, where their new product or service is similar, but slightly different, from what you have done. You are not going to be able to block someone from coming up with a radically better drug, computer algorithm, or mousetrap. That particular battle has to be won in the research and development labs, not in the courtroom.

	There are also legal limits concerning the extent to which you can rely on intellectual property as a sword and a shield. Put another way, there are limitations on the degree to which you can exclude others fully from using your intellectual property. The government will sometimes force you to license to others (compulsory licensing). In 2001, the US government (in)famously used the threat of compulsory licensing to authorize imports of generic ciprofloxacin for stockpiles against a possible anthrax attack.11 In 2005, the US Department of Justice cited its right to use patents under compulsory licenses when it opposed injunctive relief for patent infringements relating to the BlackBerry email services supplied to both the government and private organizations that used the BlackBerry device to communicate with the government.12 In other cases, the public has rights to use your intellectual property in limited ways (under the fair use doctrine in copyright, for instance, which allows for social commentary, among other socially desirable things). And if you succeed too wildly, you may even bump up against antitrust concernsbut thats a problem for another day.

	The premise of this book is not that as a client, you should tell your lawyer never to sue a competitor to enforce your intellectual property. It is not to say that the courts in the eastern district of Texas, where many of these claims are brought, or the Court of Appeals for the Federal Circuit, where appeals of these claims end up, ought to shut their doors to litigants. The idea is instead simply to highlight the range of other, less costly and more collaborative options that an organization has in managing its intellectual property as well as creating long-term value in competitive ways.

	Open Access: The Loss Leader

	The open-access strategy falls at the other end of the spectrum from full exclusion. Sometimes it can make sense to give away certain forms of intellectual property in part or altogether. This strategy is a close cousin of the limited exclusion strategy, of course; the rationale is similar in that you are deciding to let other people use your intellectual property even if the law would allow you to prevent it. Whats different in the open-access context is that you may find it makes sense to give away use of your intellectual property even if you arent paid for the privilege.

	The best example of this strategy is the extraordinary field of open-source software. Many other books have told this story well, so I will just offer the core idea here. In many instances, businesses, nonprofits, and individuals choose to create software, and then contribute their creations (which they otherwise could copyright or possibly patent) back to the public. This open-source software model has produced every imaginable type of computer codesome of it the most important code in a given domain. The Linux operating system, Apache Web servers, Mozilla Firefox Web browser, OpenOffice word processing software, and many other open-source projects have hundreds of millions of users between them, and are some of the best programs available.

	In the open-source model, the creator generally does not give away all the rights free and clear to their creations. Under most open-source licenses, the creator puts their work into the public commons subject to a license that requires those who make use of the code to do the same. In other words, those who take the free software must give it away just as freely to others. As the open-source software leaders like to say, free software is free as in free speech, not free as in free beer.

	As the open-source software example shows, there are sometimes strong reasons to let others use your intellectual property with fewer restrictions than the law establishes on your behalf automatically. It is possible to give away certain rights in certain creative works, as the Creative Commons model shows. Hundreds of millions of creative works have been licensed generally to the public under some rights reserved terms. Under the Creative Commons licenses, those who make works that are protected under copyright in turn give their works away to others according to the terms of a range of possible licenses. For instance, one such license says that someone may reuse your photograph as long as the user gives you credit or attribution. Another license is similar to the dominant free software licenses, which require those who use the work to share alike with others who might come after them.

	Some pharmaceutical companies choose to freely license their drugs in order to spur work relevant to developing countries. GlaxoSmithKline recently created a patent pool of eight hundred granted or pending patents that researchers can license freely in order to develop and produce new products and formulations to combat neglected tropical diseases in least developed countries.13 Not only does this generate public goodwill for Glaxo- SmithKline but it also helps generate a network of potential collaborators with whom the corporation can license IP for profit.14

	The important idea is to experiment within a given organization with different models for building and exploiting your intellectual property portfolio. The global knowledge economy calls for flexibility in intellectual property strategy. This flexibility can take many forms with respect to how you acquire, manage, and use your intellectual property, and how you work with others with respect to their intellectual property.
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THE SPECIAL CASE OF NONPROFIT


	While this book has been written for the senior managers of any type of organization, most of the examples come from the business context. Businesses have tended to think more about their intellectual property than nonprofits have in the past. Its a mistake for most nonprofits to ignore intellectual property strategy. This chapter takes up some of the special circumstances that relate to nonprofits that may not apply in the context of business organizations. The primary difference is that the intellectual property strategies of openness may help nonprofits achieve aspects of their mission such as the broad dissemination of knowledge that are less important to businesses.

	There are more similarities than differences in the strategic approaches that businesses and nonprofits should take to intellectual property. Both types of organizations have brands to consider; hire and manage personnel who create intellectual property; and need revenues to continue operating. In these respects and many others, most organizations share a series of traits that are relevant to intellectual property strategy.

	The primary difference that Ill focus on here between businesses and nonprofits has to do with their respective missions. Most businesses, by law, need to focus largely on generating returns for their shareholders. They have a lot of latitude in terms of how they go about it, but they are primarily established for the purpose of maximizing profitability. To a large extent, they in fact have a legal obligation to focus on profitability rather than on other ancillary goals. Not so for nonprofits, which are set up to achieve a greater range of goals. These goals may include generating revenues to sustain operations, but also tend to include intangibles like creating and spreading knowledge, improving public awareness of a cause, bringing about social change, curing disease, and so forth. This difference in orientation opens up new possibilities for nonprofits that may not exist for all for-profits. This complexity can make the job of intellectual property strategy more important, not less so, and makes the need for creativity in this respect even greater.

	The easiest case to make for the significance of an intellectual property strategy is for nonprofits in the knowledge-disseminating field. As in the case of for-profits, though, this is not the only type of nonprofit that can benefit. Nonprofits that have the most obvious need for an effective intellectual property strategy include universities, museums, libraries, and public media organizations. These institutions are akin to the media companies, software firms, and biotechnology entities that have such strong interests in intellectual property in the for-profit context.

	Each of these knowledge-disseminating institutions is in an information business at core. These types of institutions are devoted to one or more parts of the process of creating, curating, distributing, and preserving various  forms of ideas, expression, and knowledge. Their goals may be accomplished through a broad range of activities  related to intellectual property. They may succeed by creating intellectual property, setting it in the context of other information such as metadata, sharing it with the public, and preserving it for the long term.

	Let me start with one of the clear cases, where it is plain that intellectual property interests are relevant to the institution at a core level. Consider the interests of a major library. This library holds materials that are intended, as a matter of the librarys mission, to be made available to the public, but that are not held by anyone else. This scenario applies equally to the New York Public Library, the Bodleian Library at Oxford University, the ancient abbey library in the heart of St. Gallen, Switzerland, the religious libraries of East Asia that hold ancient writings, and thousands of other libraries around the world. In each case, they hold intellectual property in the form of materials that are unique.

	The question for each of these libraries is what to do with the intellectual property in their possession. Some of the time, the materials are held in copyright by someone else, such as the author or publisher of a recently published book. In that case, the choice is made clear through the law: the library may acquire, catalog, contextualize, reference, and lend the work in various ways, but not much else. Yet what about a rare or even unique ancient manuscript to which copyright no longer applies?

	The library has a few choices. One option is to do nothing in particular. This ancient manuscript is kept in a climate-controlled environment. Its value has been assessed at over a hundred thousand dollars if it were sold in an auction. It may or may not have been insured. When a patron comes to ask for it, the library can decide whether or not to bring the manuscript out and let them look at it, or can keep it locked up.

	In the digital era, the librarys options have grown. A new option is to invest in the digitization of the manuscript. By using an elaborate system of cameras and cradles, a valuable manuscript can be digitized without much risk to the material itself. The digital version could be used as a backup in case the original is harmed, stolen, or lost to fire. Or the digital version could be the one that is shared with researchers when they come to do their work on the document instead of the original one, which can be fragile.

	The library has a few additional options related to the digitization of the work. In the real world, libraries have tight budgets and cannot afford to digitize everything they have the right to digitize. Lets imagine that this library does not have the money to digitize this manuscript and others like it over the course of the coming decade, but they would like to do so. The library could partner with a  for-profit publisher. The publisher might well pay to digitize the collection of works, subject to a contract that would let the publisher sell the digital files to other libraries for a limited period of timesay, five years. For every sale, the library would receive a cut of the royalties paid by the other libraries to the publisher. At the end of the contract term, the library would get the digital scans of the works back, free and clear.

	In this licensing example, most parties involved clearly benefit. The library with the manuscript gets to have it scanned sooner than it otherwise would have and also benefits from a modest stream of royalty revenues. The publisher or publishers who license the works get access to materials to sell to other libraries as part of their digital collections that they otherwise would not be able to sell. The other libraries that pay for the publishers digital collections can then make the manuscripts available to their patrons, who now do not have to fly to the first library to view them (with the corresponding benefits to the environment for the carbon not emitted).

	Why might this strategy not be sound? One argument is that the public at large could be harmed by this approach. If the library were simply to digitize the manuscript on its own and put it on the Web, the contention goes, then the public at large would have had access to the knowledge earlier than under the library-publisher partnership model. That may be true, but it is not practical; libraries today, facing consistent budget cuts, are forced to reduce services, not to increase them. Where funds are constrained, this type of library-publisher agreement serves the public better and more quickly than waiting for library budgets to improve. Alternately, if a library enters into an exclusive license with one publisher rather than licensing broadly, competing publishers might be harmed by the exclusive deal, or perhaps the public broadly would be harmed indirectly through the lack of competition. But in most cases, these potential harms are outweighed by the many public benefits of this type of licensing arrangement.

	The library then faces another choice at the end of the five-year term. With the scan of the original manuscripts now in hand, should the library put it on the Web for anyone to see, perhaps contextualized as part of a fabulous online collection, or should the library keep the scan close at hand? Or should it seek another publisher who might wish to exploit the works in a new, profit-oriented fashion, in a manner that would generate further funds for the organization? Taking up the problem, the board of this particular library might consider whether the benefit of making the knowledge broadly and freely available is more important to its mission than keeping the collection of that library accessible only to a limited set of patrons who can come to the physical location. In a future version of libraries, the special and historical collections along with the range of services offered, as opposed to the general collections that are broadly available, may be what sets libraries apart from one another.

	The same general problem faces museums, universities, and public media organizations. Replace the ancient manuscripts with digital images of works of art, and the analysis is not dissimilar. The same is true for universities and certain teaching materials. If one could choose whether to keep a series of lectures only for fee-paying students, or make the videos freely available on YouTube or iTunes University, which makes more sense for the institution? If a podcast series can reach more users online, and draw people back to a public media outlets Web site or channel, doesnt it make sense to offer them freely online to the world? There are wrinkles, but the core considerations are similar. Cultural institutions have to look hard at their missions, and ask what ends are served by the distribution in various ways of rare or unique materials and information, whether their own work products or the holdings in their collections.

	The movement toward open access to scholarly publications is another example of this same puzzle that is facing every major university in the world. Many parts of Harvard and MIT, for instance, have declared a policy of making their facultys scholarly journal articles freely available online. For most faculty members of universities, our goal is not to generate profit from our scholarship; instead, our goals are the dissemination and growth of knowledge, and perhaps increased fame for the author and their employer. Given that open-access publishing is likely to increase the number of potential readers and improve the likelihood of an article being cited by another author who comes along later, the choice to publish on this basis can be clear for many faculty members.

	Open-access policies are not without controversy, on campuses and beyond. Most universities have not yet adopted such approaches, though the number is growing each year. Opponents argue that scholarly societies and university presses as well as for-profit publishers will be hurt by the decreased publication sales for journals where the work is to be made freely available online. Publishers assert that the profits they will be able to generate in an open-access world will decrease, which in turn will diminish the editorial and marketing support they can provide to scholars seeking to publish their work. Others may fear that the university experience itself may be devalued by sharing unique scholarly materials online. MIT, however, which has made not just scholarly articles but also much of its teaching material available online through its Open CourseWare initiative, seems to have benefited from the positive glow of its decisions and the greater reach of its communitys intellectual property, not the other way around.

	Universities also face a variant of this conundrum when it comes to the licensing of their scientific advancements. Big research universities tend to enter into exclusive licenses with corporate partners to bring their faculty members scientific innovations to market. These deals can generate large amounts in revenues for the universities involved: consider the deal between Gilead Sciences and Royalty Pharma, which paid Emory University $525 million in cash for use of the drug emtricitabine, also known as Emtriva.1 Such deals, when made on an exclusive basis, may well be the best way to extract the largest cash payments for the universities involved. As an alternative approach, some universities might consider entering into nonexclusive arrangements that allow a greater range of private firms to innovate using universities intellectual property, perhaps with lower royalty rates in total. The net cash proceeds to universities might be lower in the nonexclusive context than in the exclusive one, but the benefit to society may be greater. It is utterly conceivable that a more open approach to intellectual property licensing could lead to better research, on campus and off, if the ability to make use of the scientific advancements were more broadly and openly licensed. Universities compete fiercely for top  research talent, just as for-profit corporations do. Univer- sities might gain a leg up in the expensive and competitive labor market for researchers if they were able to attract faculty members interested in this open-licensing approach.  The leadership at universities ought to weigh these various, potentially competing values in setting a general approach to intellectual property agreements.

	Foundations face a similar series of choices with respect to intellectual property. In the context of federal grant making, the US government often requires grantees to make the benefits of federally funded research available broadly on an open-access basis. Increasingly, private foundations are thinking about their role in the dissemination of the research that they underwrite. Foundation executives are beginning to consider the way in which an insistence on open-licensing policiesbased, for instance, on the Creative Commons modelmay further their core missions.2

	Many universities, libraries, museums, foundations, and public media organizations presented with these types of choices are deciding to share the information broadly online, rather than keeping information close at hand to generate a competitive advantage. If the default in the for-profit world is to generate maximum revenues from the licensing of intellectual property, the default in the nonprofit setting is probably to make intellectual property as broadly available as possible. This general inclination toward openness on the part of knowledge-disseminating nonprofits versus maintaining proprietary control is a good thing for society at large.

	The notion of a broad as well as increasing range of options for how to manage and exploit intellectual property holds true in the nonprofit context as it does in the for-profit world.

	Universities, libraries, museums, and many other nonprofit organizations can learn from the intellectual property practices of businesses, too. There may be cases, as in the for-profit context, where the optimal strategy for the nonprofit institution is to stick with profit maximizationto emphasize the licensing-for-cash option when it comes to intellectual property usage. In generating this extra cash flow, your nonprofit institution may be better positioned to meet your core goals in other ways. In this sense, intellectual property may be more important as a cash cow than as something to disseminate.

	The fundamental idea of this bookthat all types of organizations have an intellectual property portfolio and ought to have an intellectual property strategyis equally true of nonprofits as it is of for-profits. Return to the analysis in earlier chapters and apply the same tools  to the nonprofit context. The simplest point to recognize is that all organizations, whether or not in the knowledge-dissemination business, potentially hold valuable trademarks in their names and the symbols that describe them. In the case of nonprofits, these brands often bear significant goodwill, generated through their success in driving a public-spirited mission over time. Think of the positive things that one associates with the American Red Cross, Sierra Club, Ford Foundation, or National Association for the Advancement of Colored People. This brand-name value of well-known institutions itself has value that can be captured in myriad wayssuch as through financial arrangementsthat may help you accomplish your goals. A licensing arrangement that involves the use of a nonprofits name, for instance, might be enormously valuable in raising awareness for a causea crucial goal for your organizationrather than as a direct revenue-generating matter.

	These examples from the nonprofit context, repeated every day in the digital era, demonstrate how the choice of what to do with an institutions intellectual property is rarely straightforward. The outcome of these decisions ought to be governed by looking to the organizations mission and how it can be best served over time by various intellectual property strategies. A nonprofit might well decide that giving away intellectual property is the simplest, clearest way to serve its mission. But it is just as possible that a creative licensing arrangementrelated to the trademark in its name or a famous character, as in the case of the CTW; copyrighted materials that it holds or underwrites, as in the case of a private foundation; or the patented inventions that its researchers dream up, as in the case of universitiescould do as much, if not more, than a purely open strategy to advance the organizations mission through expanded reach, or the revenues that might come along with it. The choices that face a nonprofit in intellectual property strategy require much the same level of sophistication, and sometimes more, than in the for-profit context.
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FUTURE OUTLOOK


	The fast pace of change is one of the main characteristics of the intellectual property field. The single most important thing you can do as a CEO or senior manager is to ensure that your strategy is dynamic and forward-looking. Now that you have your asset class established with intellectual property, you are prepared to take advantage of changes in the field of intellectual property that will affect your industry.

	Look to the Edges

	A key to finding the right balance that you need to strike in your intellectual property strategyand determining how your organization can benefit from intellectual propertyis to look to the edges of the marketplace.

	Edge 1: Places Where the Marketplace for Intellectual Property Is Changing Fast

	Intellectual property is a field in flux. Though thats always been true to some extent, it has never been more critical than it is in todays increasingly global, knowledge-based economy. The manner in which your organization invests in the development of intellectual property, how you account for the intellectual property rights you hold, what you can do to exploit these rights, and the value placed on intellectual property by investors, acquirers, and partners are all changing rapidly.

	First, while the market in intellectual property rights is growing, it is not matureat least not on the patent side. Despite all the activity associated with the valuation of intellectual property assets and the hundreds of billions of dollars involved in licensing around the world, theres no established market for intellectual property licenses and asset sales. There is somewhat more stability in the marketplace for trademarks and copyrights for the purpose of merchandising, but even there, royalty rates can range from the low single digits up to more than 20 percent for the hottest properties.

	At the moment, the market for intellectual property is a little bit like the one for local real estate: intellectual property is worth what someone else will pay for it. Theres certainly no big, public market for intellectual property rights with many buyers. There is an asymmetry to this market that could work to your advantage if you are a sophisticated player.

	Second, the legal and regulatory environment with respect to intellectual property, too, is unstableno doubt a driver of the changing practices by organizations. Proposals to reform patent and copyright law, in particular, are on the front burners in the United States as well as key markets in Europe and Asia. The value to organizations of other areas of intellectual propertysuch as the diametrically opposed trade secrets (by definition, closely held) and trademarks (when valuable, widely disseminated)continues to increase in significant ways. At stake is nothing short of the future of what it means to be an innovative organization and how to value your assets.

	Two major patent reform efforts in the United States could dramatically change the landscape of intellectual property law along with what it means to business. The first is broad reform proposals for the patent system at large. The second relates to so-called follow-on biologicsespecially important to the pharmaceutical industry. (As Ive done throughout this book, Im setting aside the question of what kind of change would be good for society as a matter of public policy.)

	For the past several sessions in the US Congress, debate has swirled around the topic of systemic patent reform. From a lobbying perspective, large IT companies primarily drive the main proposals. Some lobbyists argue that the patent system is badly broken. Too many low-quality patents are issued, they say, by too few qualified patent examiners. The process takes too long, others say, and achieves a low-quality result. Some biotech and pharmaceutical companies complain that patent terms are not sufficiently long in order for organizations to recoup the costs associated with research and development of new drugs as well as Food and Drug Administration (FDA) trials. Others disagree just as adamantly: the system is working well enough, and changes will only benefit incumbents, who have all the patents they need today.

	Most of these proposals hark back to a major study in 2004 by the National Academy of Sciences on the need to reform the patent system.1 For the purposes of anticipating where things might go, one might look to the principles set forth in this report as likely to occur over time. The report calls for greater transparency in the patent system, increased public participation, and greater funding for the system at large.

	The second major series of proposals focus on the issue of follow-on biologicsmedicines that are similar to, but not the same as, innovator biologics. The powerful congressman Henry Waxman of California argues that we should make it much easier for innovation to occur on the basis of work previously done by other organizations. His proposals would allow the FDA to consider data generated by an innovator to establish the safety and efficacy of a follow- on biologic sharing structural and functional similarity to the innovator product, thus decreasing the cost and time needed to bring follow-on biologics to market. On the other hand, the big pharmaceutical organizations contend that this type of legislation would harm innovation by giving insufficient data exclusivity to the original developers of biologics.2 On the flip side, this change would benefit the makers of generic drugs as well as significantly decrease the cost of biologics to consumers through increased competition. This series of possible changes would also affect the way that the FDA carries out its regulatory charge.

	The courts are also involved in the process of changing intellectual property law. One important court-driven change, for instance, relates to the patentability of business methods. Under recent case law, it may be getting somewhat harder to patent a method in the United States.3

	Third, intellectual property strategies are getting much more sophisticated. This is where the real opportunity lies for CEOs and senior managers. Organizations that figure out how to be creative in getting and using intellectual property are at a huge strategic advantage. Rather than seeing things as cut-and-dried, business leaders who are looking for new edges in intellectual property licensing and exploitation stand to benefit.

	Edge 2: Changes in Social Norms

	As every parent of a teenager knows, young people often relate to intellectual property very differently than did their parents and grandparents. There is no secret as to why Tower Records liquidated its stores or why Napster was so instantly popular when it hit the Internet scene. Young people love digital media. Many of them are creative in their reuse of copyrighted works, especially online. But many young people do not pay for the music and movies that they enjoy. This phenomenon is not limited to the United States or even only to young people.

	Another aspect to social norms and intellectual property can be viewed through the lens of debates about patent reform, or the analogous debates about the relative merits of open-source and proprietary software. There is cultural force behind the idea of sharing software code, and then selling services and other applications of the code to customersa concept at the core of the open-source software movements success. Particularly in the online world of chat rooms, blogs, and other social media, these strong views of a vocal community are quickly visible. Think also of what it means that Wikipedia has become by far the largest encyclopedia in the world, created entirely by volunteers with no obvious profit motive. In fields like computing, its crucial to pay attention to this community as well as consider the merits of its argument, even if it is not your core strategy to operate in an open-source mode.

	These changing views of intellectual property amount to a trend that you need to watch, and it has a range of different implications. In one sense, it appears to be a challenge to the notion of thinking of your intellectual property as an asset class. If a generation of young people refuses to respect the intellectual property of others, the job of enforcing your intellectual property over time might seem to be a Sisyphean task. In some fields, this turns out to be true; ask the software executives leading companies in many parts of East Asia about piracy and you will see that they indeed have their hands full.

	The more fundamental lesson from these changes in social norms is the need to be flexible and open to multiple strategies. Over time, these same young people who today are sharing the copyrighted music of others illegally are becoming creators themselves. They are going to work for companies in knowledge-based businesses. They will become the leaders helping to strike a balance between intellectual property protection and the legitimate interests of the public at large in ideas and expressions. As a business leader, you stand to benefit by listening to what these young people are really saying about their views on intellectual property as a guide to where the cultural and economic marketplace for intellectual property is heading.

	Edge 3: International Dimensions to Intellectual Property

	No discussion of intellectual property at this moment in history is complete without reference to its international dimensions. The global business networkcomprised of connected marketplaces, human beings who travel back and forth, and information that flows over networked technologieshas already had dramatic implications for how intellectual property must be managed. The worlds economies and cultures are increasingly interconnected. Intellectual property flows across national borders as well as markets in new and more profound ways than ever before.

	Its instructive to consider the view from China. No one can say for sure whether a culture of intellectual property protection will arise over time. Will China be like the United States in changing its views when it becomes a net exporter of IP? Or is the cultural heritage so strong as to ensure a different outcome in future years?4

	To listen to the government of China, the answer is fairly straightforward. The state is pursuing a national intellectual property strategy that includes the extension of rights in intellectual property and greater enforcement. In speeches delivered in China and at international forums like Davos, Prime Minister Wen Jiabao has repeatedly described the states commitment to the development of a stronger, tighter regime of intellectual property protection over time. He has likewise stressed the extent to which the development of global markets for intellectual property is a crucial competitive element for any state in the coming decades.5

	Some of the finest legal minds in China are considering this problem, in big law firms and at the best law schools. Its important to listen to what academics and practitioners in Beijing and Shanghai are saying about it. The mantra of just increase enforcement does not resonate. We in the United States can pound our chests about the need to enforce our rights as much as we like, and sometimes it will workespecially when linked to trade sanctions. But we cannot force another government, and particularly local provincial ones, to carry out the enforcement of laws that they dont consider a priority.

	Russia provides a similar example to China. Intellectual property rights are less consistently enforced in Russia than they are in the United States. This difference plays out, for example, in the struggle to become the top online social network in Russia. The leading locally developed social network, Vkontakte, or VK.com, boasts seventy-five million members globally, primarily in Russia or among Russian speakers from other parts of the world. Much of the usage of VK relates to sharing media of interest with your friends. Often, these movies or songs are subject to copyright. Facebook, by contrast, has a policy of keeping copyrighted movies and music off the site. Though fast growing in Russia, Facebook has a big challenge in terms of competing with a locally developed firm that takes a less stringent view about intellectual property protection, consistent with local (though not all global) norms.

	So what is to be done? One approach is to consider alternative modes to profiting from knowledge and information. Another is to push the sword-and-shield approach to its fullest extent: to continue to fight for the full enforcement of rights established in the United States or Europe. If you take this approach, its crucial that you take a practical view: there will be leakage, at least for the foreseeable future, in China and other states that dont have the same background, culture, and legal system that we do. At a bare minimum, price this leakage into your models.

	Edge 4: Work withor Becomea Company That Helps to Solve IP Problems

	One of the biggest hassles with respect to intellectual property is figuring out how best to enforce your rights in a global economy. In some parts of the world, piracy is more common than compliance in terms of intellectual property law, especially among consumers. Big companies like Microsoft devote a great deal of energy in the form of senior staff time to the task of increasing compliance with its intellectual property rights around the globe.

	Even if you are not precisely in the business of creating intellectual property, you might consider ways to benefit from the problems associated with intellectual property creation, management, and enforcement. It stands to reason that as economies become increasingly knowledge based, the importance of intellectual property management as an asset class will take on greater significance. This pattern points to a burgeoning field. Consider the problems that Ive raised in this book. Organizations need expert help in managing, enforcing, and even strategically sharing their intellectual property to take advantage of increasingly open marketplaces and interoperable business ecosystems.

	There is also increasing legal pressure on companies to protect the intellectual property of others. This notion is called intermediary liability. YouTube, now a subsidiary of Google, has run into this problem in an expensive way. Holders of intellectual property have sued YouTube on the grounds that the video-sharing site has not done enough to protect the intellectual property rights of third parties. For instance, Viacom has sued YouTube because of the number of episodes from popular sites such as Comedy Central that have popped up online. Viacom, among other rights holders, criticizes what it considers YouTubes willful blindness to the copyright infringement happening on the video-sharing site. Viacoms lawyers want YouTube to take steps to police and limit the amount of infringing material hosted on the wildly popular site, but has failedso farto press its claims successfully in court.

	There is a shortage of expertise in key areas of this field. One example of a type of business that stands to benefit from the growing importance of intellectual property is that of developing ways to detect when someones intellectual property is being used online without permission and studying trends in piracy. Various companies are in this line of business. BayTSP helps organizations monitor the agreements they have with others for the monetization of intellectual property online. Attributor tracks content that you own as it is republished across the Web, serving organizations like the Associated Press. Affine offers a technology that can recognize your brand logo or the face of a celebrity as they appear in videos on social network sites. Each of these companies provides a service that helps intellectual property owners to monitor how others are using their content and, where appropriate, enforce their rights in the case of unlawful usage.

	A more dramatic example is what Steve Jobs did with respect to the music recording industry. In crisis from changes wrought by the information economy, the recording industry was struggling to maintain its revenue sources and profitability after Napster and peer-to-peer file-sharing service became popular globally. Jobsa computer guycame up with the iPod and the iTunes Music Store as attractive, legal alternatives to stealing music. In effect, Jobs helped to create a huge and viable market for downloads of individual songs and albums. In the process, he also aided his own company to open up a series of new hit product lines, from the iPod to the iPhone and the iPad, built in no small part on the innovations that Apple brought to bear on the problem of digital music. Jobs built on the intellectual property of others and added his own genius to the mix. In helping to solve one big intellectual property problemat least partially, anywayJobs created a new business ecosystem in which his own company would dominate for a decade or more. In fact, Apple now has one of the largest market capitalizations of any technology company in the worldand is one of the worlds most valuable companies by any metric.6

	A Double Bottom Line for Intellectual Property: Strike a Profitable Balance, and Be Ready to Change

	The hardest challenge that the CEO or senior manager faces in terms of intellectual property strategy is balancing the natural desire for control against the opportunities as well as challenges afforded by openness. These strategies are often in tensiona tension that may be impossible to resolve in full. But the creative use of a range of strategies in different circumstances can help an organization in myriad ways. These strategies can generate near-term profits for your organization while positioning you for a dynamic information-based global marketplace.

	Organizations have traditionally created value primarily through innovations within the organization. Your employees innovate, you then build a market around what they have created, and finally you defend that market. Today, thats still true to some extent. And it may well even serve as the cornerstone of your overall intellectual property strategy.

	But it shouldnt be the sum total of your approach. It is increasingly the case that many relevant innovations are made by others. The most familiar example is innovation by academic laboratories in the life sciences, which are licensed and exploited by private organizations. The open-source movement in the software field (think of the software that runs most servers, for instance, which is built on open-source technology) is another familiar story. As weve seen, much of the Web 2.0 environment online runs on a combination of open-source software and an interoperable series of Open APIs. Today, in some industries, the most interesting innovators are the organizations competitors and customers. These are all instances where strategies that are not simply about full exclusion can reap huge benefits for organizations of all stripes.

	The costs and benefits associated with intellectual property protection and litigation are growing over time, as organizations apply for far more patents each year in more markets and more industries. The quality of those patents, many critics argue, is lowand not getting better anytime soon. Likewise, entire industries are built online at the margins of the copyright law, where multibillion-dollar investments (think of Googles acquisition for $1.4 billion of YouTube, the most prominent Web-based distributor of video content) bring potentially crippling liability with them. Organizations stand to gain tremendously from the innovations of their customers or members of relevant communities, as the open-source movement has shown, if the CEO can determine how to be open to listening to and incorporating these suggestions.

	It is essential to focus on the big picture. Organizations in most industries connect together to form an ecosystem. As the intellectual property business grows in size and reach, the impact of the innovation of one organization increasingly affects what another organization may do. An organizations competitors may innovate in ways that erect roadblocks to a CEOs progress in important markets. Sometimes the threat comes from a third party seeking to profit from intellectual property development directly. A tide of innovationwhere organizations are cooperating in some contexts rather than only competingfrequently can lead to higher returns for all market participants along with better choices, lower prices, and greater benefits for consumers. Such systems of interoperability are often greased by the use of innovative intellectual property strategies.

	Whats missing in many organizations is a nuanced and coordinated view of this increasingly challenging topic. The CEO or senior manager needs to ask their team these questions: What intellectual property assets are available to my organization, how can I secure and build on them, and how can they be monetized in a way that makes sense for the near and long term? The answers to each are almost certain to be dynamicchanging with each passing year. Your strategy, in turn, needs to be just as dynamic and forward thinking.

	Fundamentally, business leaders need to recognize the fact that in our networked information age, it is not only sometimes hard to enforce scarcity when it comes to ideas and forms of expression but also not the best idea in all cases. Powerful forcescultural views in other parts of the world, widespread social norms (good and bad), and certain real benefits to open-information environmentsare making it hard for the full exclusion approach to work over time. Full exclusion has its place. But it is not tenable in all cases. And its not always the best way to think about and exploit intellectual property. Organizations big and smallfrom Microsoft and Merck to start-ups around the worldare beginning to see it this way.

	You already know that your organization needs to innovate in terms of how you develop products or services. If you take away one concept from this book, its this: you also need innovate in the development of your intellectual property strategy. Your organization can benefit in the near term from flexible, dynamic intellectual property strategies while positioning itself for success in the growing, shifting global knowledge economy, but only if you take intellectual property strategy seriously and seek out opportunity at the edges of the economic system.
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AFTERWORD

	What the Author Really Thinks

	Throughout this book, Ive made an argument that is entirely practical. I think that it is right for organizations, whether non- or for-profit ones, to explore a range of intellectual property strategies because I believe it will help your organization achieve its own goals. I maintain that its more often the case that open strategies are the right idea for the long term and that full exclusion strategies will work over time only in certain circumstances. At no point in this book have I sought to convince you based on my views of what is best for society at large. My approach has been to suppress my personal opinions of what type of public policy we ought to adopt in matters of intellectual property.

	If youve made it this far, I figure that it is only fair to say what I really think about intellectual property policy, independent of what might be good as a strategic matter for a given organization. So here goes.

	At the most basic level, my view is highly conventional: I favor a balance between the rights of creators and the public. This balance ought to be set in such a way as to serve a series of occasionally conflicting interests. It also should ensure that creators are given adequate incentive to create, which means that they (we, I should say; Im an author, for instance) are paid fairly for their work. Concurrently, this balance should be set in such a way as to ensure that the public has access to ideas and expression over time along with rights to make use of those ideas and expression in certain ways. Intellectual property policy should seek to promote innovation, fairness, and the public interest all at once.

	To get one level more specific: I think our intellectual property law is today generally skewed too far in favor of creators and too little in favor of the public at large. There are a few areas where this skew is most apparent. I think the term for copyright in the United States is too long, especially after the Sonny Bono Copyright Term Extension Act. There is no need for a work to be subject to copyright for the authors life plus seventy years in order to promote creativity and ensure fair compensation for artists. As a second example, I believe that the patent system ought to be reformed to improve the quality of certain types of patents and ensure the broad dissemination of lifesaving drugs.

	Outside the public policy context, I believe that institutionsnon- and for-profit organizationstend to serve the public interest when they pursue strategies of openness rather than exclusion. This bias no doubt colors the strategic advice that I give in the books main text; it is for that reason that I point out the possibility of a conflict here. When a university makes its lectures or the works of its teachers broadly available online, people globally can benefit from this access to knowledge. When a public media outlet shares its documentaries and raw footage freely on the Web, we all benefit. When IBM or Microsoft engineers improve open-source code and contribute it to the commons, the world is better off. When generic drugs are sold at a low price to enable people suffering from AIDS to feel better or extend their lives, the benefits are obvious.

	The business of intellectual property is about balance. The system needs to be calibrated such that theres sufficient incentive for creative people to innovate and effective marketers to disseminate innovative things. Just as an organizations approach to intellectual property ought to be about considering a range of options, so too should we think broadly and creatively about how the law of intellectual property evolves over time, in the public interest.


GLOSSARY

	There are four primary types of intellectual property: copyright, patent, trademark, and trade secret.1

	Copyright
A copyright involves exclusive rights given to the creator of an original, expressive work (literary, musical, dramatic, architectural, etc.) that allow the owner to reproduce, copy, distribute, perform, display, or sell their work. These rights are usually extended for a specific time period. They protect the form of expression, not the subject matter of the work. In the United States, these rights are automatically granted to the creator, though formal registration of copyrighted works can provide additional benefits to the copyright holder. These rights are constrained by a series of limitations and exceptions, such as the first-sale doctrine (which allows you as a customer or secondhand bookstore, for instance, to resell a used book) and fair use doctrine (which permits the creative reuse of copyrighted works in many cases, including allowing comedians to parody the works of others in certain circumstances, for example).

	Patent
A patent gives a holder the legal right to prohibit others from using, making, selling, or importing a new and useful invention without permission. This invention may be in the form of an idea, or in some countries, a business method. A patent usually has a time limit and does not give the holder ownership rights (beyond the right to restrict others use of the product) if the holder did not originally possess those rights.

	Trademark
A trademark distinguishes a product from others in the marketplace and indicates its origin. Although a trademark can protect a wide range of modes of expression (words, phrases, or logos), it has to be distinctive and must represent something sold in the marketplace to receive federal protection in the United States. Trademarks ought to be registered with the US Patent and Trademark Office or similar offices around the world in order to be effectively licensed or defended.

	Trade Secret
A trade secret is information a company utilizes in its business that is kept secret in the ordinary course of business to maintain the companys competitive advantage over competitors. It cannot be readily ascertainable by those who could profit from its disclosure and must derive independent economic value. Trade secrets can include formulas, patterns, processes, and devices. Googles search algorithm or Coca-Colas formula are both examples of important trade secrets.

	Other key terms used throughout the book are:

	Character and Entertainment Merchandising
Character and entertainment merchandising involves the authorized use of the well-known personality features of a celebrity or fictional character in connection with the sale of goods or services. The primary goals of character or entertainment merchandising are to generate income for the owner of trademark and copyright interests in the original works as well as encourage customers to buy the product or service due to their affinity with the celebrity or character. The licensing of childrens characters is a particularly strong area. Dora the Explorer, Sesame Street characters, Mickey Mouse, and others generate substantial income for the holders of the rights, and can help sell materials to young consumers and their parents. For nonprofits, licensing may also serve other crucial functions, such as funneling young people back to a Web site or program where they can gain educational benefits.

	Court of Appeals for the Federal Circuit
In the United States, this special appellate courtalso referred to as the CAFChandles matters related to patent and trademark, among other specialty subjects. The Court of Appeals for the Federal Circuit is one of thirteen appellate courts and is located in Washington, DC.

	Intellectual Property Audits
Intellectual property audits are evaluations of the merits, legal status, and value of a companys intellectual property assets. Audits help companies and other organizations determine what intellectual property assets they own, and discover current or potential legal problems or opportunities regarding their claims of ownership. An audit can also help a company determine if it has any unprotected assets, and from there, the necessary steps to protect these assets. Audits are useful for companies in the process of selling or acquiring property assets from a third party as well.

	Intellectual Property Audits
Intellectual property audits are evaluations of the merits, legal status, and value of a companys intellectual property assets. Audits help companies and other organizations determine what intellectual property assets they own, and discover current or potential legal problems or opportunities regarding their claims of ownership. An audit can also help a company determine if it has any unprotected assets, and from there, the necessary steps to protect these assets. Audits are useful for companies in the process of selling or acquiring property assets from a third party as well.

	Intellectual Property License
An intellectual property license is an agreement through which an owner gives a licensee permission to use the owners intellectual property (a patent, trademark, name, etc.) in connection with the licensees product or service. The right may not be exclusive but it is usually granted for a finite time period, in a specified location and for a particular purpose.

	Merchandise Licensing
Merchandising licensing entails an agreement through which the owner of a product (artwork, television program, book character, etc.) gives a company permission to manufacture items that use either the product or parts of it in exchange for compensation. The owners item must be protected under trademark or copyright laws for the agreement to be valid.

	Reasonable and Nondiscriminatory Licensing Terms
Reasonable and nondiscriminatory licensing is used during industry standard-setting procedures. It is a mechanism by which companies that hold patents that are essential for organizations to conform to standardization efforts agree to allow their intellectual property to be licensed by other participants at a reasonable fee.

	Sports Licensing
Sports licensing refers to licensing agreements by famous athletes, professional sports organizations, and universities with companies to use their name, logo, or related entities for purposes such as selling merchandise. For instance, the large professional sports leaguessuch as Major League Baseball and the National Football League in the United States, and professional soccer (football) associations around the worldreap large profits from the sale of merchandise with logos and other protected intellectual property printed on them. Major colleges and universities, especially those with prominent sports teams, similarly earn substantial returns from licensing.

	Trademark and Brand Licensing
Trademark and brand licensing refers to a company licensing its name, logo, or brand to be used on products sold by another entity. This is a dynamic segment of the licensing industry at large.2

	Trade-Related Aspects of Intellectual Property Rights (TRIPS)
The TRIPS agreement is the most comprehensive international treaty on intellectual property rights. Countries that have signed the TRIPS agreement commit to provide a minimum level of protection for other members citizens intellectual property rights. The treatys purpose is to promote the effective protection of intellectual property rights, reduce obstructions to international rights, and ensure that a countrys regulations do not restrict trade. The TRIPS agreement also provides a mechanism for addressing intellectual property disputes.
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CASE STUDIES

COLLEGIATE LICENSING

	Intellectual property accounts for about 40 percent of the net asset value of all corporations in the United States.1 One method of extracting value from these assets is by entering the licensing market for trademarks and copyrights, which involves a hundred billion dollars globally per year. The potential of this market is not limited to traditional firms and for-profit enterprises. Companies specializing in collegiate-sports licensing have been helping colleges and universities maximize revenue through licensing deals. Given that they are institutions that specialize in the creation and cultivation of knowledge and expression, universities and colleges should naturally be attuned to the potential that exists in these activities related to intellectual property.

	The Collegiate Licensing Company

	Founded in 1981, the Collegiate Licensing Company (CLC) is the oldest and largest collegiate licensing agency in the United States.2 The company provides licensing and marketing services for its clients, which include two hundred universities and colleges.3 The CLCs clients sell more than three billion dollars in merchandise annually. In 2007, IMG Worldwide acquired the CLC and subsequently purchased ISP, another collegiate-sports marketing firm with sixty college clients.4

	Revenue Streams

	Table 1 lists the top-ten CLC-affiliated institutions according to the royalties received on merchandise sold. Unfortunately, the CLC itself does not provide data on the amount of revenues that each institution received. Some universities, furthermore, jealously guard the total amount of royalties earned by their licensing programs.5 Nevertheless, data from other institutions provides an estimate of the size of these revenue streams. The University of Texas at Austin is easily the top seller of branded merchandise among the CLCs clients, pulling in over $10 million in 2010. By comparison, Ohio State, the top seller among non-CLC schools, made about $8 million.6 Although data on the bottom half of the top ten is sparse, Auburn University, an institution with approximately the same size student body as the University of Tennessee, received $3.4 million in royalties in 2010.7

	A Range of Licensing Options

	When you think of collegiate licensing, certain product categories make sense intuitively. It seems obvious to place the trademark of the licensing university on apparel, for example. Sure enough, royalties from apparel make up the bulk of the CLCs royalties. Yet in 20082009, royalties from nonapparel products accounted for 40 percent of the CLCs royalties.8 The largest royalty-generating nonapparel category was video games, with EA Sports representing the single-largest licensee.9 What might surprise you is the range of products that lend themselves to increased sales when combined with the strong brand of a college or university. Almost any type of product can become a market for collegiate licensing, including paper goods and printed matter, household utensils and glassware, toys and sporting goods, and education and entertainment services.10

	Colleges and universities face a range of options when it comes to brand licensing. One question is what aspects of their identity should be trademarked in the first place. Registering a trademark confers several benefits, including greater remedies for infringement and the option of recording the mark with US Customs, which can then seize shipments entering the United States with infringing products.11 Because colleges and universities are often comprised of many items that each can be potentially trademarkedfor instance, names of stadiums, uniform and helmet designs, and color schemesbut only limited funds to spend on registration, it is important to determine which marks should be registered, and the classes of products to which those registered marks should be applied. Given the lucrative nature of collegiate licensing, the maintenance of a trademark portfolio and attendant licensing deals is an endeavor worth pursuing.

	Syracuse University successfully navigated a variety of trademark-development issues. Its example is illustrative. The challenge that the university faced was to develop a consistent brand identity. Since its founding in 1890, Syracuse has seen its brand identity undergo at least ten alterations, each time changing the logo, mascot, name, or some combination thereof.12 Syracuse had tried multiple times to create a consistent, successful identity, but it was not until 2004 that the university finally had success when it hired Nancy Cantor as chancellor and appointed Daryl Gross as athletic director.13 Once the two settled on a logo that they felt adequately drew on the traditions of the athletic programthe block Stheir team had to research similar identifying marks used by other universities.14 Michigan State University, which also used a block S, albeit in forest green rather than the orange with blue outline desired by Syracuse, presented a potential problem.15 After initially refusing to enter into a coexistence agreement, Michigan State eventually agreed not to challenge Syracuses use of the block S, provided it was used with some mark that would signal to audiences that it belonged to Syracuse and not Michigan State University.16

	Issues in Collegiate Licensing

	Collegiate licensing raises the potential erosion of a college athletes ability to control their image. In 2010, Sam Keller, former University of Nebraska and Arizona State quarterback, sued video game publisher Electronic Arts, the National Collegiate Athletic Association, and the CLC, claiming that his image was being used illegally.17 Although the National Collegiate Athletic Association amateurism rules prohibit the endorsement of products by college athletes, the players physical features, jersey numbers, and playing styles are closely duplicated in video games.18 The case presents the difficult question of when a persons right to control [their] image trump[s] the free-speech rights of others to use it.19 Powerful groups have joined each side: the Motion Picture Association of America, Gannett, ESPN, Viacom, the First Amendment Coalition, and the First Amendment Project in the camp of Electronic Arts, and the players unions for baseball, basketball, football, hockey, and soccer along with the Screen Actors Guild and the AFL-CIO on Kellers side.20

	Collegiate licensing also raises the possibility of infringement from other actors. Many apparel retailers sell knock-off versions of what is otherwise properly licensed apparel. Smack Apparel, for example, sold T-shirts featuring the color schemes of collegiate institutions without obtaining a license.21 The US Court of Appeals for the Fifth Circuit affirmed a district court decision against Smack Apparel, holding that the companys use of the institutions colors constitutes trademark infringement as a matter of law.22

	Infringement of the rights of colleges and universities can originate from unexpected sources. Consider the fact that many high schools have mascots and logos that sometimes intentionally bear a striking resemblance to those used by major colleges and universities. Glades Day School, for example, used a gator mascot and logo that were nearly identical to the University of Floridas.23 In the past, these types of infringements would go largely unnoticed, but now the Internet makes the identifying marks of high schools around the country readily available. Certainly, colleges do not relish the prospect of forcing typically smaller, less-powerful high schools to change their designs. Colleges and universities often dont want to appear to be overly aggressive litigants, but at the same time, they fear that selective or weak enforcement can result in a loss of trademark protection or diminution of the value of the licenses that it might sell in the future.
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		University of Texas at Austin
		$10.15 milliona
	

	
		Louisiana State University
		$4.9 millionb
	

	
		University of Florida
		$4.8 millionc
	

	
		University of Georgia
		$4.75 milliond
	

	
		University of Michigan
		$4.1 millione
	

	
		University of North Carolina
		$4.2 millionf
	

	
		University of Tennessee
		$3 milliong
	
	
	
	

	

	

	
	Notes:
 a. John Maher, Horns $10.15 Million in Royalties Top List, Austin American-Statesman, August 27, 2010, available at http://www.statesman.com/sports/longhorns/horns-10-15-million-in-royalties-top-list-884171.html
 b. Louisiana State University Trademark Licensing Office, Brian Hommel email, dated February 24, 2011
c. University Athletic Association, Inc., University of Florida, 20102011 Operating Budget, available at http://www.uaa.ufl.edu/uaa/Executive_Summary_2010-2011.pdf
d. University of Georgia, Office of Fund Administration, Licensing, Contracts, Mary Beth Crumley email dated February 24, 2011
e. University of Michigan, FY 2011 University of Michigan Department of Athletics Operating Budget, available at http://www.regents.umich.edu/meetings/06-10/2010-6-X-17.pdf
f. Eric Ferreri, Big Sports Wins Mean Big Money for Campuses; Royalties Pay for Scholarships, News and Observers, April 25, 2010
g. Telephone interview with Michael Keener, University of Tennessee Office of Trademark Licensing, February 24, 2011.
 
	
	FOLLOW-ON BIOLOGICS


	The rise of generic pharmaceuticals has resulted in large price reductions as well as numerous opportunities for large and small drug companies. Now, provisions in the new comprehensive health care law combined with a wave of patent expirations on major biologics are opening the door to companies interested in pursuing generic versions of brand-name biologics, known as follow-on biologics or biosimilars. Perhaps the best example is the case of Mercks investment in and creation of a follow-on biologics unit, Merck BioVentures.

	Biologics

	Most drugs fall into two categories: small and large molecules.1 Common pharmaceuticals such as Tylenol and Lipitor are small molecules; they consist of only dozens of atoms and may be reproduced exactly through well-understood chemical processes.2 Biologics comprise the latter category. Unlike traditional pharmaceuticals, biologics are complexly structured, typically made up of millions of atoms, and are produced from living cells through biological processes.3 Thus, generic versions of traditional pharmaceuticals are relatively easy to produce once the patent for the original drug expires. Biologics, however, face considerable, perhaps even insurmountable, technical challenges to the development of products that are truly equivalent to their brand-name counterparts. For this reason, these products are usually referred to not as generic biologics but rather as follow-on biologics or biosimilars.4 Apart from a description of these differences, a precise definition of the term biologic is hard to devise. The Public Health Service offers the following definition, albeit for a biological product rather than for biologic per se: a virus, therapeutic serum, toxin, antitoxin, vaccine, blood, blood component or derivative, allergenic product, or analogous product, or arsphenamine or derivative of arsphenamine . . . applicable to the prevention, treatment, or cure of a disease or condition of human beings.5

	Despite the challenges involved in the production of follow-on biologics, the industry is expected to grow significantly in the coming years. The size of the biologics market has already been estimated at fifty-two billion dollars, with a growth rate faster than any other sector of the pharmaceuticals market.6 Furthermore, patents on several major biologics are set to expire in the next ten years, representing a market value that could be as high as fifty billion dollars.7 The new regulatory authority created by the Patient Protection and Affordable Care Act (PPACA) in March of 2010 also allows the FDA to license follow-on biologics.8 These favorable market and regulatory trends have led many firms to consider developing new follow-on biologics.

	The PPACA

	For traditional pharmaceuticals, the Drug Price Competition and Patent Term Restoration Act of 1984, commonly called the Hatch-Waxman Act, governs the introduction of generic versions of off-patent brand-name drugs.9 The Hatch-Waxman Act allowed for expedited marketing approval for generics by eliminating the need for expensive and time-consuming clinical trials in most cases.10 Two expedited approval pathways are available: section 505(j) for generic drugs with the same active ingredient as the brand-name drug, and section 505(b)(2) for generic drugs with a sufficiently similar active ingredient as the brand-name drug.11 Nevertheless, because it is nearly impossible to create biologics that are exactly the same as their brand-name counterparts, and the regulatory pathway for similar generics under 505(b)(2) still requires that the applying company submit additional data to demonstrate safety and effectiveness, many companies with follow-on biologics are unable or unwilling to take advantage of these provisions.12

	The PPACA aims to allow for an analogous process in the case of follow-on biologics. The act requires an application to provide data from clinical studies to demonstrate the safety and potency of the follow-on biologic in situations where the brand-name drug is licensed for use.13 The Secretary of Health and Human Services may waive the clinical studies requirement, however, along with other required elements of the application.14 They may then designate the drug in question as either a biosimilar or interchangeable depending on the degree of similarity.15 The act also provides twelve years of data exclusivity, during which no application for a follow-on biologic will be approved after the brand-name drugs licensure date.16

	Yet the act does not remedy all challenges facing the development of follow-on biologics. For example, rather than developing new follow-on biologics, firms might try to create new biologics by making small modifications to the manufacturing process for existing ones, thereby receiving an additional twelve years of data exclusivity.17 Some industry leaders also see twelve years as an insufficient time period to incentivize research and development.18 Finally, the expense may bar all but the largest firms from developing follow-on biologics. According to the Federal Trade Commission, follow-on biologics are expected to take between eight to ten years to develop, and cost between one and two hundred million dollars, while small-molecule generic development typically costs between one and five million dollars.19

	Merck

	Mercks plans for follow-on biologics offer a prime example of a large, established biotechnology company taking advantage of the opportunities provided by the changes in the biologics market. In 2008, Merck announced plans to launch a new unit, Merck BioVentures, dedicated to developing follow-on biologics.20 Dick Clark, Mercks CEO, believes that the company can become the leading provider of high quality, competitively priced follow-on biologics.21 At a business briefing in 2008, the company indicated that it planned to spend $1.5 billion in order to reach its goal of producing six new follow-on biologics by 2012.22 Mercks announcement stood in contrast to that of its big pharmaceutical brethren, of which only Novartis and Teva Pharmaceuticals had created divisions aimed at follow-on biologics.23

	A key step in the advancement of Mercks follow-on biologics program was the acquisition of Insmed for $130 million in 2009.24 A developer of follow-on biologics focusing on niche markets, Insmeds fifty-thousand-square-feet office based in Boulder, Colorado, and staff of seventy protein experts are expected to benefit Merck substantially.25 Interestingly, Insmeds acquisition was the result of a unique viral marketing campaign that saw Insmeds scientists appear on YouTube to tout the benefits of follow-on biologics.26 Merck had also boosted its follow-on biologics program in 2006 when it acquired Glycofi, a biotechnology company based in New Hampshire.27

	Still, Mercks BioVentures program also suffered a setback in 2009 when it announced the cancellation of a much-publicized follow-on biologic for Amgens Aranesp, an antianemia drug, due to lengthy and expensive safety testing.28 At the time, Mercks head of research and development maintained that the company had two other follow-on biologics in clinical development, and expected about five to be in the final stages of testing by 2012.29 Merck also gained competition in the follow-on biologics market from Pfizer, which is planning to launch two follow-on biologics in the next four or five years, and ultimately plans to have ten to fifteen available.30

	Mercks foresight has situated it to be a leader in the follow-on biologics industry. Indeed, it appears that the current status of the follow-on biologics industry can be described as a two-horse race between Merck and Israeli pharmaceuticals giant Teva for market dominance.31 The competition between these two companies also demonstrates the high barriers to entry that characterize the follow-on biologics market. In the words of William Marth, president and CEO of Tevas North American branch, What you need to invest to get into that market [is] $100 million to $150 million per product entry, and . . . eight to 10 of them in your basket in order to come to the market with a really powerful offering.32

	
	INNOCENTIVE

	Whether you call it crowdsourcing, open innovation, or the wisdom of crowds, the collaborative approach to innovation is becoming a force.1 Businesses, individual inventors, and government bodies are increasingly employing the tactic. After having set aside any sense of paranoia about protecting their intellectual property rights, these leaders are turning to customers, competitors, and even the public at large for inspiration in solving a host of technological as well as design problems.

	Sometimes firms with a problem turn directly to the crowd for help in finding a solution. For example, Rob McEwen, chief executive of U.S. Gold, asked the public for help in finding gold when he was the head of a Canadian company called Goldcorp. McEwan published all the mining data, maps, and geologic information relating to Goldcorps property on the companys Web site, and offered $575,000 to anyone with suggestions on how the company could find six million ounces of gold.2 More than fourteen hundred people from fifty countries responded, identifying fifty-five new drilling sites.3 In the aftermath of this experiment, the companys value shot up from seventy million to six billion euros.4

	More often, though, firms turn to companies like IdeaWicket, NineSigma, and Napkin Labs, all of which act as innovation middlepeople by connecting seekers with solvers.5 The best known of these entities is InnoCentive, a company founded within Eli Lilly in 2001 that became independent in 2005.6 InnoCentive strives to help companies innovate better, to find the fastest path to solutions.7 Firms that want to take advantage of InnoCentives services first post a project by constructing a detailed list of their goals. InnoCentives community then selects projects to solve from among those listed. The result can be hundreds of ideas for the firms technological or design problems.8 The prize money for the best ideas, which serves as an inducement for the problem solvers, ranges from five thousand to a hundred million dollars.9 The solvers come from 175 countries. More than one-third of them have doctorates.10

	Dwayne Spradlin, president and chief executive of InnoCentive, says that for many companies, embracing open innovation requires a large cultural shift.11 Two particular concerns are that companies that post information about their problems risk giving valuable information to competitors, or that a solver will devise a useful solution but refuse to hand it over to the organization that initially sought it. So far, neither concern has materialized.12 In fact, InnoCentive appears to have been remarkably successful. Giants like Procter and Gamble and even the US government have turned to the InnoCentive community for help in solving their problems.

	The National Aeronautics and Space Administration

	When the Space Life Sciences Directorate at the National Aeronautics and Space Administrations (NASA) Johnson Space Center in Houston needed solutions to a variety of astronaut health and performance issues, it turned to InnoCentive and its network of over two hundred thousand problem solvers. Jeffrey R. Davis, the director of the Space Life Sciences Directorate, believed that accelerating the solutions to problems which affect astronauts will have a major impact on the future of our space program. Spradlin shared Daviss enthusiasm: InnoCentive is pleased to work with NASA to apply the power of open innovation and the expertise of our Solver community to explore new approaches to significant problems in the aerospace industry.13

	Three challenges were initially posted.14 They were won by Yury Bodrov, a scientist from Saint Petersburg, Russia; Alex Altshuler, a mechanical engineer from Foxboro, Massachusetts; and Bruce Cragin, a retired radio frequency engineer from Lempster, New Hampshire. Bodrov proposed  a new, lightweight, flexible graphite material for food packaging that can maintain food quality over a three-year shelf life. Altschuler suggested an aerobic and resistance exercise device that allows astronauts to exercise under limited or zero gravity. Cragin designed a solution that allows for the prediction of solar radiation during a twenty-four-hour forecast window with 75 percent accuracy.

	NASAs Innovation Pavilion on InnoCentive recently listed seven challenges, ranging from designing a process for tracking medical consumables used from medical kits to determining the optimal method of coordinating swarms of sensors to collect data on extraterrestrial environments.15 The prize amount for the challenges ran from fifteen to thirty thousand dollars, and the number of solvers ranged from a low of 174 to a high of 598. Currently, all the challenges have either been awarded or are under evaluation.16 Yet the partnership between NASA and InnoCentive shows no signs of ending, ensuring that anyone with interest and ability can impact how the U.S. explores the final frontier.17

	BP

	When an explosion at a BP-owned rig unleashed the largest oil spill in US history in the Gulf of Mexico, InnoCentive decided to launch a challenge seeking ideas to help the company with cleanup.18 InnoCentives community of problem solvers has dealt with similar issues before. In 2007, it devised a method of removing frozen oil from the bottom of Prince William Sound after the Exxon Valdez oil spilla problem that had gone unsolved for twenty years.19 For the BP challenge, InnoCentive saw its fastest response ever, with over a thousand solvers registering to work on the problem61 percent of whom had PhDs or masters degrees. More impressive was the fact that this response was generated without the aid of any financial inducement. In a crisis situation we thought our network would get involved because it was the right thing to do, said Spradlin.20

	Spradlin and InnoCentive reached out to BP with their suggestions. BP was at first receptive, identifying the remote sensing of oil and better skimming technology as two areas where InnoCentives solutions could be most helpful.

	The open-innovation approach to problem solving is not always met with open arms. BP ended up declining to cooperate with InnoCentivethis time around, anyway. On June 19, 2010, BP said that an agreement with InnoCentive would be too complex and burdensome, and rejected its solutions. In a blog post on Perspectives on Innovation, Spradlin responded: These agreements are simple, allow us to use BPs name without InnoCentive taking on liability, and set the price of engagement at $0. Nor were InnoCentives ideas the only ones rejected. Over a hundred thousand other suggestions were sent to BPs offices in Houston. BP claimed that nearly all are impossible, impractical, obvious or likely to make things worse.21

	Spradlin, however, did not end up feeling completely dejected from the experiment with BP. The impressive response from InnoCentives community gave him confidence in the networks capacity to mobilize itself to assist with future emergencies. We know weve got an ability to tap bright minds in a variety of crisis situations. . . . Now we can prewire some of these things that will allow us to use them on demand, he said.22
	
	
	MUSEUM LICENSING

	Given that intellectual property accounts for about 40 percent of the net asset value of all corporations in the United States, for-profit entities have frequently had to contend with issues related to it.1 Still, nonprofits with a connection to knowledge and ideas, such as museums, can also benefit tremendously from seriously considering their approach to intellectual property. These institutions are akin to the media companies, software firms, and biotechnology entities that have such strong interests in intellectual property in the for-profit context. Though it may seem counterintuitive, an open intellectual property strategy may be more beneficial for museums than for for-profits in the information business, because the mission of cultural heritage organizations extends beyond revenue creation to include preserving and disseminating ideas, expression, and knowledge. The following examples demonstrate how licensing and branding can benefit museums, licensees, and the public at large.

	What Kinds of Intellectual Property?

	All types of organizations have an intellectual property portfolio, and museumswhich at their core, are in the knowledge-dissemination businessare no different. For example, every museum has a brand that it must consider. Most obviously, museums also have the materials in their collections, along with the unique knowledge, expression, and ideas that surround their collections and exhibits. Museums may license their brand or loan the works that they hold, thereby obtaining revenue while increasing the dissemination of knowledge and expression. They may also license their brand or associate with the brand of another museum, as was the case with the Louvre in 2007.

	The Louvre

	The Louvre is one of the worlds most recognizable museums. Its brand alone is tremendously valuable. In 2007, the French government agreed to lease the name, art, and expertise of the Louvre to a new museum in Abu Dhabi called the Louvre Abu Dhabi.2 The agreement covers a thirty-year period, and the amount to be paid to France totals nearly $1.3 billion, divided among the following payments: $525 million for the Louvre brand name; $247 million for art loans; $214.5 million for the Louvres management advice; $253.5 for special exhibitions; and a $32.5 million donation to refurbish one of the Louvres wings in order to display international art.3 After twenty years, the Louvre Abu Dhabi will adopt its own name.4

	The new Abu Dhabi museum will gain much more than the Louvres name. Another component of the IP at the Louvrethe Louvres unique artwork holdingswill also be making the trip to the United Arab Emirates, at least for a period of time. France will lease between two and three hundred artworks to the Louvre Abu Dhabi over a ten-year period.5 The art includes the painting Esther Fainting before Ahasuerus by Jean-Franois de Troy, and two douard Manet works, The Bohemian and Still Life with Bag and Garlic.6 For Abu Dhabi, acquiring the rights to use the Louvres name is a great way to give credibility to a fledgling museum and gain an international spotlight for the citys twenty-seven billion dollar tourist and cultural development on Saadiyat Island, which also includes a Guggenheim Abu Dhabi, for which the Guggenheim brand had to be licensed too.7 In return, France gains a source of investment for its museums as well as a way of enhancing [the] countrys image, said the French culture minister.8

	But the arrangement is not without opponents, who feel that the government has moved too far toward commercializing its cultural institutions. Forty-seven hundred French traditionalists signed an online petition objecting to the arrangement.9 Overcommercialization is a concern for any cultural heritage organization. Any museum pursuing similar ventures would be wise to ensure that its forays into brand development and exploitation do not compromise its essential message and function.

	Product Licensing

	A museum does not need to be world renowned to benefit from its brand. In fact, certain qualities inherent in the concept of the museum can be utilized by most institutions. Visiting a museum brings to mind an educating, uplifting experiencea cultured, sophisticated pursuitand many businesses would want to associate their products with such a notion.10 Steven Schwartz, vice president of the licensing agent for Londons Victoria and Albert Museum, describes the museum brand as a credibility and an authority that comes with giving a gift or buying something for yourself that has this heritage behind it.11 One might refer to this connection of the museums brand with additional products as brand extension: the use of an established brand name to enter a new product category.12 A recent study on brand extension in the arts recommended that the product introduced be simple to fabricate (a calendar), congruent with the organizations business activities (a calendar that highlights artists birthdays), and cobranded (a Muse du Louvres calendar by Hallmark).13

	The Victoria and Albert Museum uses its collections as starting points for new products, allowing licensees to use the museums brand, or translate material from the museums archives into commercial and marketable themes. For example, an art deco exhibit in 2003 attracted 360,000 visitors, which in turn drove an art deco trend that boosted sales for licensees within the museum shops.14 Other highlights of the licensing program include ceramic marble coasters inspired by Neoclassical urns from the museums collection, and a furniture collection with 18th-century echoes from John Widdicomb Inc.15 Manhattans American Folk Art Museum has used licensing to generate revenue since 1978, resulting in licenses with Andover Fabrics for printing fabrics designed for home sewing, Chronicle Books for notecards, Photo Folio for post-cards, Fun Quilts for limited-edition quilts, Galison/Mudpuppy Press for puzzles and stationary, Lees Pure Teas for teas in fancy tins with images from the museums collection, Mammy Gift Wrap for gift wrap and accessories [from] Mary Meyer for Christmas tree ornaments and wooden nutcrackers, and Ozone for socks.16

	Branding

	Branding refers to the process of delivering a clear, consistent message about an organization over a period of time.17 A museums brand development program need not be as extravagant as the deal concluded by the Louvre Abu Dhabi. Empirical data support the claim that brand development can be accomplished with relatively little cost. One researcher studied the Fine Arts Museums of San Francisco, the University of California at Berkeley Art Museum and Pacific Film Archive, and the Asian Art Museum in San Francisco. She found that the key factor in successful branding was not the amount of money spent but rather the effectiveness of the museums message, concluding that branding can be a low-cost mean[s] for promoting and communicating a museums identity and mission.18

	Brand development might be as simple as designing a better Web site. Londons Natural History Museum employed the Internet in 2004 to broaden its appeal online with a site that applies its brand consistently, is more easily navigated, and is entertaining and thought-provoking.19 Attractive Web sites can help museums reach people beyond their geographic base and extend the museum experience temporally, with patrons looking at the Web site before or after they visit the physical museum.20 Similarly, the Brooklyn Museum of Art has built its own application on Facebook, called ArtShare, that allows people to share and manipulate images of museum artwork.21 Perhaps sensing a possible overcommercialization objection, the museum went to great lengths to avoid the appearance of marketing by giving away many of the images, making ArtShare itself free, and allowing Facebook members to share pictures from participating museums, such as the Metropolitan Museum of Art and the Walker Art Center in Minneapolis.22 Sharing the images online even helps advance the museums educational mission, as members comments complement the curators work by identifying unique or interesting features of the image. A 1911 picture of baseball player Germany Schaeffer holding a camera, for example, contained comments identifying the camera and providing biographical information on the player.23

	Community Development

	The economic impact that museums have on their communities is also beginning to be understood by both parties. One study found that opening the Guggenheim Museum in Bilbao, Spain, increased the number of monthly overnight stays in the city by 61,742 and created 907 jobs. The city was able to recover its initial investment in the museum in about a decade, which the study called possibly a world record.24 In the past, the city of Philadelphia has also teamed up with its museums to attract visitors to art exhibitions, offering special package deals with hotels, Amtrak trains, and airlines like US Airways.25

	
	SMARTPHONES

	The stories of Apple and RIM provide examples of the benefits of a smart intellectual property strategy as well as the litigious nature of the smartphone industry. An increasingly crowded smartphone market is also raising the attractiveness of the patent-licensing business model employed by firms like Qualcomm and InterDigital.

	Apple and RIM Enter the Smartphone Market

	In 2007, Apple, Inc. entered the competitive mobile phone market with the launch of its iPhone.1 Apples CEO Steve Jobs predicted that the iPhone would change everything in the same way that the iPod did after its release in 2001. Once again, Jobs was more right than wrong.2 The iPhone was wildly successful. Apple sold a million units within the first seventy-four days.3

	Like any company interested in entering the mobile phone market, Apple first had to navigate a complex patent thicket. Before the release of the original iPhone and its subsequent, more advanced versions, Apple pursued an intellectual property strategy that allowed it to release its smartphones relatively free of the complex and costly litigation that often characterizes the smartphone industry.

	RIM is the company responsible for introducing the BlackBerry, a landmark device combining a personal organizer, phone, Web browser, email client, and pager. The BlackBerry was released in 1999, and became so popular that by 2007 it had acquired more than eight million users.4 As with Apple, RIMs entry into the smartphone market required it to develop an intellectual property strategy, and like Apple, RIM has been relatively successful.

	Both Apple and RIM negotiated patent-licensing agreements with a company called InterDigital before releasing their smartphones.5 InterDigital develops technology that allows mobile phones to connect with cellular networks, with a current focus on the technology standards that apply to the faster third-generation networks.6 Apples agreement, completed in 2007, was worth twenty million dollars, and covered the current iPhone and its 3G successor.7 The patent-licensing agreement was only a small part of Apples patent portfolio, which according to Jobs, contains two hundred patents related to the iPhone.8 RIM also negotiated a patent-license agreement with InterDigital that covered the BlackBerrys original release, and recently extended the license agreement through 2012 and broadened its scope to cover 3G products.9

	Apple and RIMs stories contrast sharply with that of Samsungs, another high-tech company that attempted to launch a smartphone to compete with those offered by Apple and RIM.10 Unlike Apple and RIM, however, Samsung either neglected or decided not to negotiate a patent-licensing agreement with InterDigital. Instead, Samsung found itself on the defensive when InterDigital filed a patent lawsuit against Samsung as well as a complaint before the US International Trade Commission. Samsung and InterDigital eventually settled their dispute, but the costs to Samsung were estimated at four to five hundred million dollars for a five-year agreement.11

	Despite Apple and RIMs successful patent-licensing agreements with InterDigital, the two companies have still faced litigation over the intellectual property behind the iPhone and BlackBerry. In 2000, NTP, a patent-holding company whose business plan involves seeking royalties through licensing rather than through the development of its patents, sent a letter to RIM alleging patent infringement and requesting that the two companies negotiate an agreement to license NTPs technology. After RIM ignored the letter, NTP filed a lawsuit, eventually winning a $53 million jury verdict.12 RIM fought the decision for several years and in several different courts before reaching a $612.5 million settlement with NTP, although at one time the shutdown of all BlackBerry devices appeared so imminent that the US Department of Justice begged the presiding judge to halt the stoppage because it would interfere with the ability of federal employees to do their jobs.13 Apple has faced similar legal disputes regarding the patents involved in its iPhones. In 2009, Nokia filed a lawsuit  alleging that Apple had infringed on ten patents in areas such as wireless data transfer. Apple reported that twenty-seven patent infringement suits had been filed against it in 2009.14

	Apple and RIM are not unique in having to litigate patent disputes related to their smartphones. The entire smartphone industry is becoming increasingly characterized by costly litigation. This turn toward litigation is in part a function of the industrys sizesmartphone revenues grew to sixty-one billion dollars in 2009and the increasing complexity of the devices themselves. The wireless communications capabilities of a 3G phone, for example, may touch on as many as eight thousand patents and the interests of forty-one patent-holding companies.15 Some litigation is aimed at extracting payments for the use of the patent holders technology. Other firms, though, wish to keep competitors out of the market altogether. For instance, in response to Nokias lawsuit, Apple filed a complaint with the US International Trade Commission to block the importation of Nokia phones.16 According  to Stanford law professor Mark Lemley, Apple would like to prevent competitors from making phones that are iPhone-like.17

	The crowded and competitive smartphone market has resulted in the proliferation of mobile phone operating systems. Currently, RIM, Apple, and Microsoft each have developed operating systems, and there are several open-source systems such as Android, Symbian, and Maemo. Analysts predict that open-source operating systems will dominate the market by 2012, with 62 percent of new smartphones using them. Thus, handset manufacturers will be able to participate directly in the development process, leading to more rapid innovation. Open-source platforms will also be free of licensing fees and royalties, thereby diminishing the commercial value of mobile operating systems.18

	The iPad and Its Competitors

	The competition between RIM and Apple is not limited to smartphones. In 2010, RIM announced plans to enter the tablet market in the near future with a device called the blackpad, which was designed to compete with the iPad during the holiday season.19 Soon after RIMs announcement, Samsung followed suit by stating that it too would be releasing an iPad competitor called the Galaxy Tab. With analysts predicting that nearly sixty million tablet computers will be sold by 2015, and that they will outnumber e-readers and notebooks by 2012, the previous forays into the tablet market are understandable.20

	InterDigital, Qualcomm, and Patent Licensing

	The rise in patent litigation related to smartphones, combined with increased licensing payments and a crowded marketplace, has made the position of patent-licensing firms more attractive. Rather than attempting to manufacture their own phones, patent-licensing firms either develop and patent their own technology, or purchase patents from others. This strategy allows firms to avoid both the manufacturing and inventory costs associated with producing smartphones as well as the competition of the smartphone marketplace.

	InterDigital, a relatively small publicly traded company, has had success pursuing a business plan centered on patent licensing. In 2009, the company reported revenues of almost three hundred million dollars, or a 30 percent increase over 2008.21

	Qualcomm is an even-larger success story. A major part of the companys business model consists of supplying technology to other companies by either providing semiconductor chips or licensing its technology. Indeed, Qualcomm possesses an enormous patent portfolioapproximately 11,600 US and 54,100 international patents and patent applications.22 This wealth of intellectual property allows the company to collect nearly a billion dollars in royalty revenues per quarter.23 In fact, over one-third of the companys revenues come from technology licensing fees.24 As smartphone technology results in the proliferation of patents, even small firms are noticing opportunities. Earlier this year, MobileMedia Ideas, a newly formed company, purchased 122 patents from Nokia and Sony, and then proceeded to file lawsuits against Apple, RIM, and HTC.25

	Firms that take advantage of patent licensing risk being branded as patent trollsas described earlier, entities that do not practice their patents but rather obtain revenue primarily from licensing their patent portfolio.26 Indeed, in 2007, the Korean Intellectual Property Office stated that InterDigital was a patent troll for the way it seemed to target the Korean hi tech players.27 InterDigital touts its technology leadership and notes on its corporate Web site that today, building on the companys legacy of innovation, we continue to make contributions to the leading standards bodies that define tomorrows wireless networks. Qualcomm has also shown sensitivity to the pejorative term, insisting, after being sued by Nokia, that it was not a grubby little patent troll, and stressing instead the innovations for which the company has become known in the industry that gave rise to its formidable patent portfolio.28

	

	STARBUCKS VERSUS ETHIOPIA


	Each year, the world produces about seven million tons of coffee.1 Together, we drink five hundred billion cups of coffee annually.2 The profit potential from this massive coffee trade are obvious. The money to be gained (or lost) as a result of the intellectual property strategies employed by the multinational coffee purchasers and the coffee-producing countries that supply them is less obvious. This case study examines the dispute over the right to use the term Sidamo in describing coffee products between the government of Ethiopia and the coffee giant Starbucks.

	The Making of a Coffee Titan

	Starbucks opened its first shop in Pike Place Market in Seattle in 1971.3 It has now expanded to more than sixteen thousand locations in over fifty countries, the result of CEO and chair Howard Schultzs desire to take the quality coffee bean tradition of Starbucks and merge it with the charm and romance of the European coffeehouse.4 Schultzs idea was initially ridiculed as little more than a West Coast Yuppie fad.5

	Schultz proved to be a visionary. Under his inspired leadership, Starbucks has become one of the best-known global brands. A book has been devoted to the task of explor[ing] how Starbucks served as the apotheosis for the exploding meanings of buying in our possibly fading consumer saturated-culture.6 As rock legend Alice Cooper remarked in 2009, As Starbucks goes, so goes America.7

	Part of Starbucks success lies in its brand appeal. When people talk about a firms brand, they are typically speaking of the successes of a trademark in terms of contribution to market share, sales, profit margins, loyalty and market awareness.8 Starbucks has succeeded, by and large, in branding itself as a socially responsible firm. The companys Web site states that it is committed to buying and serving the highest-quality, responsibly grown, ethically traded coffee to help create a better future for farmers.9

	In 2009, Starbucks brand value was worth more than $3.2 billion.10 Like all firms, Starbucks works hard to cultivate and defend its brand as a matter of intellectual property strategy. As of August 2010, Starbucks had filed 241 trademark applications with the US Patent and Trademark Office.11 Moreover, the firm has not been shy about protecting its intellectual property in court, having once sued to prevent a woman named Sam Buck from calling her coffee shop Sambucks.12 Occasionally, however, vigorous defense of the firms trademarks backfires, as was the case in a trademark dispute with the government of Ethiopia over a specialty coffee called Sidamo.

	Sidamo refers to a type of coffee grown in the Sidamo region of Ethiopia. Ethiopia, declared by some to be the birthplace of coffee, is one of the worlds poorest countries. Of its population, 44 percent lived below the national poverty line in 2000.13 Coffee is Ethiopias primary export. The economic performance of the country is heavily dependent on its coffee sector.14 Starbucks is a major global purchaser of specialty coffees, which often sell for a premium on the retail market.

	Ethiopian farmers have not always been in a position to benefit from the high prices commanded by their superior coffees. For example, a pound of Starbucks roasted Shirkina Sun-Dried Sidamo sold for as much as $26 in 2007, while the average amount returned to the farmers who produced the coffee was $1.45.15 Struck by this disparity, the Ethiopian government began working with Lightyears IP as well as Arnold and Porter to register three trademarks associated with coffee-producing regions: Yirgacheffe, Harrar, and Sidamo.16 The idea was that the trademarks could help boost the price of specialty coffee and ideally allow the country to increase revenue from specialty coffees by an estimated $88 million per year.17

	To this end, the government created the Ethiopian Coffee Trademarking and Licensing Initiative, which seeks to trademark names like Sidamo in foreign countries. Regardless of whether the trademarks are successfully registered, the initiative also attempts to convince major coffee retailers to sign trademark license agreements that recognize Ethiopias exclusive ownership of Sidamo and other coffee names. Since 2007, more than sixty companies have signed license agreements, and trademarks have been either registered or applied for in ten countries.18

	While Ethiopia was pursuing its own trademarking initiative, Starbucks had applied for trademark registration of Shirkina Sun-Dried Sidamo, a coffee blend produced as part of the companys Black Apron Exclusives line of limited edition coffee.19 When Ethiopia attempted to trademark Sidamo, the US Patent and Trademark Office notified the government that its trademark was considered substantially similar to Starbucks application, and was suspended until its resolution.

	Representatives of the Ethiopian government, no doubt displeased with this result, requested that Starbucks withdraw its application. Starbucks response was to attempt to persuade the Ethiopian government that a certification mark or geographic indication would be more appropriate.20 This was also the position of the Specialty Coffee Association of America, which argued that the World Trade Organization recommends using certification marks for the protection of geographical indications of origin as a means of protecting the intellectual property rights of agricultural producers.21 A certification mark informs purchasers that goods or services meet certain standards, while a geographic indication marks a product as coming from a specific region.22 By trademarking Sidamo, however, Ethiopia does not need to certify every bag of coffee produced, as with a certification mark, nor is it restricted to producing the coffee only in the Sidamo region.23

	Perhaps most important, the registering of Sidamo as a trademark prevents others from using the name with respect to coffee without the permission of the Ethiopian government. Although Starbucks ultimately withdrew its application for Shirkina Sun-Dried Sidamo, the National Coffee Association filed a letter of opposition along with hundreds of pieces of evidence, claiming that Sidamo was a word for a generic type of coffee that came from a region in Ethiopia and thus unable to be registered as a trademark. The US Patent and Trademark Office then denied the trademark registration. Ethiopia appealed, ultimately winning the right to use Sidamo as a registered trademark.24

	Although Starbucks had legal grounds for attempting to trademark Shirkina Sun-Dried Sidamo, the company soon found itself faced with a barrage of negative publicity. Part of the backlash was directed against the coffee industry in general; consider the 2006 documentary titled Black Gold, an eye-opening expose of the multi-billion dollar [coffee] industry.25 Much of the public ire was directed at Starbucks. After the initial difficulties with Ethiopias Sidamo trademark, Oxfam got involved, running an advertisement in the Seattle Times that accused Starbucks of refusing to sign an agreement recognizing Ethiopias ownership of the countrys coffeethe same coffee that millions of poor farmers depend on to make a living.26

	This criticism stung precisely because Starbucks had often touted its socially responsible business practices. An Oxford Business School scholar slammed Starbucks for brand hypocrisy.27 As another author observed, Consumers paid Starbucks a little extra to absolve themselves of the sins of twenty-first-century globalization and alleviate their guilt over world-wide inequities. Would they still be willing to do this if it looked like the company wasnt doing right by Ethiopia . . . ?28

	Starbucks was further hampered by what seemed at first to be a tone-deaf media response. For example, after Dub Hay, Starbucks senior vice president for coffee and global procurement, told the Wall Street Journal that the gift that Starbucks can bring to the coffee farmer is the guarantee of more business next year, some commentators scoffed: Starbucks seems to be saying that Ethiopian coffee farmers should be darn grateful for anything they get.29 Ethiopias supporters, on the other hand, arranged a remarkably successful grassroots campaign. On its Web site, Oxfam posted a Starbucks Day of Action Toolkit consisting of instructions for a day of protest and a petition supporting Ethiopia.30 Oxfams campaign resulted in over ninety thousand people signing petitions to Starbucks urging it to sign a trademark license agreement with Ethiopia.31 Moreover, Arnold and Porters Bob Winter appeared on YouTube to explain exactly why Ethiopia was seeking a trademark, rather than a certification or geographic indicator.32

	Ultimately, Starbucks relented. The company and the Ethiopian government resolved their dispute in 2007. The Ethiopian government was awarded trademark rights for its specialty Sidamo coffee in the United States in 2008.

	

	UNIVERSITY TECHNOLOGY COMMERCIALIZATION


	The patenting of university research can be big business. In 2007, technology-licensing revenues generated by the top-ten universities alone accounted for nearly $1.5 billion.1 This impressive revenue was built on a strong foundation of university-based research and development. The National Science Board reported that US academic institutions spent $48 billion on research and development in 2006, accounting for 33 percent of the total research nationally.2 As the licensing-revenue numbers indicate, this laboratory research can resonate powerfully in our everyday lives. Large corporations like Google, Cirrus Logic, and Genentech have all based their products on university-licensed intellectual property.3

	The Cohen-Boyer patents for recombinant DNA (rDNA) rank among the most revered and lucrative academic licenses in US history. These licenses were issued on a nonexclusive basis, rather than the conventional exclusive one. Despite the impressive returns that it has generated, the Cohen-Boyer IP strategy of nonexclusive licensing pursued by Stanford University and the University of California at San Francisco (UCSF) in the 1980s and 1990s has generally not been replicated in large part by universities throughout the United States. Instead, exclusive licensing has become the norm throughout US research universities.4 This case study explores the incentive structures that characterize university settings through the lens of the Cohen-Boyer patents.

	The Cohen-Boyer Patents

	In 1972, professors Stanley Cohen of Stanford University and Herbert Boyer of UCSF met at an academic conference in Hawaii.5 Within a decade of their collaboration, they had discovered a method for splicing strands of DNA from different organismsrDNA. The technology provided a key part of the foundation for the modern biotechnology industry, and several prominent pharmaceuticals that treat cancer, diabetes, HIV/AIDS, and heart disease.6

	The first breakthrough occurred in 1977, when Boyer created human insulin in his laboratory. The invention would become Genentechs first product, as Boyer partnered with venture capitalist Robert Swanson to found the company.

	The Cohen-Boyer intellectual property is actually a series of three separate patents for the rDNA process as well as two rDNA products generated through the use of prokaryotic and eukaryotic cells. Collectively, they have been referred to as the most successful patent . . . in the entire history of university licensing and the gold standard of university technology transfer.7 The Cohen-Boyer rDNA patents operated from 1980 through 1997, and contributed to the creation of over 2,400 products by over 460 companies.8 This tremendous productivity netted over $250 million in licensing revenues for Stanford and UCSF, from a base of $35 billion in international product sales.9

	Convinced by technology-transfer pioneer Niels Reimers, founder of the Stanford Office of Technology Licensing, of the value of patenting their invention, Cohen and Boyer agreed to allow Stanford and UCSF to patent their discovery jointly. In developing a strategy for managing this valuable intellectual property, Reimers sought to balance Stanford Universitys diverse goals. In addition to maximizing revenue for future education and research expenditures, Reimers pursued an IP strategy that reflected Stanfords public service ideals, promoted timely commercialization of the technology for public benefit, and minimized the potential for biohazard.10

	To achieve these ends, Reimers opted for a nonexclusive licensing scheme that offered varying rates to companies based on criteria such as firm size and product category. There were four product categories: basic genetic products, bulk products, end products, and process-improvement products. Under the framework that Reimers articulated, Stanford and UCSF would also receive royalties on sales of the final drug products in a novel arrangement known as reach-through licensing.11

	Yet despite the tremendous financial, academic, and societal benefits associated with Reimerss management of the Cohen-Boyer IP, US research universities have not followed Stanfords lead. Research universities are often criticized for their single-minded focus on maximizing royalty revenues through the exclusive licensing of university-owned patents.12 To understand why, we must look to the regulatory, cultural, and academic framework in which university patenting occurs today.

	Universities as a Unique Class of IP Owners

	Regulatory Framework

	The ability of Stanford and UCSF to patent the Cohen-Boyer technology in the first place turned in part on a landmark US Supreme Court case decided in June 1980, days before the Cohen-Boyer patent was filed.13 In Diamond v. Chakrabarty, the Supreme Court held that genetically engineered microorganisms were eligible for patent protection because they fell into the category of anything under the sun that is made by man.14

	Later that same year, the Bayh-Dole Act marked a second major development in university patenting. This law is designed to encourage the commercialization of federally sponsored research in the basic sciences by granting exclusive patent rights to the university hosting the federally funded researchers. While the Cohen-Boyer patent predates the Bayh-Dole Act by several months, the control exerted by Stanford over the patent prosecution, ownership, and licensing previewed the dynamic that would become that norm in university licensing following Bayh-Dole. Typically, the university will retain the rights to the intellectual property, reserving a certain percentage of revenues as royalties for the inventing professor and their laboratory.15

	Disparate Goals of the University

	University leaders, like their counterparts in the non- and for-profit worlds, ought to seek IP strategies designed to achieve institutional goals. This strategic process can be difficult to manage. Each university has a variety of goals and a range of views among its leaders as to which is the most important.

	Institutions of higher education have traditionally  focused on the creation and dissemination of knowledge. At many schools, this historic focus comes into conflict with the contemporary goals of technology commercialization and revenue generation through patent licensing. For example, while knowledge dissemination can frequently best be achieved through publication in a scholarly journal, such public disclosure can affect the manner in which the invention is available for patent protection, thereby jeopardizing potential licensing revenues.16 Further threatening  knowledge dissemination, existing companies seeking exclusive license to a university-developed technology may do so for the sole purpose of keeping the innovation away from a competitor or unavailable to consumers.17

	Though partner companies such as Genentech petitioned to secure exclusive licenses and accompanying windfall profits, Stanfords Reimers followed the nonexclusive patent route for Cohen-Boyer in order to pursue knowledge dissemination through commercialization.18 Some credit the decision to license nonexclusively with allowing the entire biotechnology industry to sprout.19

	In 1989, Reimers incorporated an additional element of the contemporary research universitys missionnamely, regional economic development.20 Recognizing the strength of the Cohen-Boyer technology to generate new start-up companies, Reimers created more affordable royalty provisions for small firms, yielding licensing agreements with over two hundred fledgling firms, many of which were located in the nearby San Francisco Bay Area.21

	University IP Valuation and Strategy

	There are many reasons why the Cohen-Boyer story does not lend itself to replication in all cases. According to participants in a forum hosted by the National Academy of Sciences, the Cohen-Boyer patent strategy is hard to pursue because the nature of the Cohen-Boyer technology sets it apart from most advances. The invention was inexpensive to reuse; there were no alternative technologies; and the science was truly groundbreaking in nature.22 Paradoxically, however, technology-transfer directors throughout the nation often treat new discoveries as carrying Cohen-Boyer potential, and thereby requiring adequate patent protection to secure potential future revenue streams. No technology-transfer director wants to face a university president having allowed the next Google to leave campus without ensuring that theres an ongoing revenue stream or other payment associated with it. Yet an overly aggressive negotiating stance can keep university-based technologies on laboratory shelves.

	Some scholars have pointed out the difficulty, if not impossibility, of a fair valuation of intellectual property in its early stages in university laboratories.23 Given this uncertainty, technology-transfer officials looking at the historical record have noted that at schools generating significant licensing revenues, those revenues sprout from relatively few home run patents.24 When the Cohen-Boyer patent expired in 1997, it represented a full 62 percent of Stanfords licensing revenues and 27 percent of the entire University of California systems licensing revenues.25

	Despite a general preference for exclusive licenses, over the years some universities have developed interesting  alternatives. Carnegie Mellon University employs a standard agreement entitling it to a 5 percent equity share of any spin-off company resulting from university-generated technology.26 In 1998, the University of California at Berkeley pursued a controversial but lucrative partnership with Novartis, receiving twenty-five million dollars in cash over five years in exchange for seats on the Department of Plant and Microbial Biologys research committee and exclusive licenses to one-third of university-owned patents resulting from departmental research.27 Stanford, for its part, continued to lead IP strategy innovation with its Engineering Portfolio of Inventions for Commercialization program. Instead of charging royalties on the finished product down the road (as Stanford did with Cohen-Boyer), this program pooled licenses, allowing industry partners to subscribe to a portfolio of intellectual property assets and then receive nonexclusive license to it in exchange for a single up-front payment.

	Looking Forward: The Politics of Innovation

	Given the existing incentive structures within research universities, a wholesale move from exclusive licensing remains unlikely without a fundamental change in perspective or the background law. Such change could be prompted by a larger regulatory shift or a shift in funding methods. The Bayh-Dole Act has been criticized by some for creating an anticommons of excessive patenting of upstream technologies, where new technologies cannot be developed  due to the high cost of licensing necessary predicate technologies.28 This kind of impact could be imagined if the Cohen-Boyer patents had been exclusive rather than widely disseminated. After thirty years and significant technological development, the act could be ripe for reform with more open licensing identified as a goal.

	Funders may also affect the range of approaches that universities take when it comes to licensing. Agencies such as the National Institutes of Health, the National Science Foundation, and the US Department of Energy all require elaborate applications from researchers seeking grants. As the federal government increasingly focuses on innovation and technology commercialization, these grant applications could begin to require up-front commitments on creative strategies to deploy intellectual property so as to speed widespread commercialization.

	Even absent changes in these external factors, universities ought to think broadly about the range of options with respect to intellectual property licensing beyond the standard exclusive license, with a view toward fulfilling institutional goals beyond revenue maximization. This kind of experimentation can lead to dividends that may not be easily captured on a universitys balance sheet but instead may benefit humankind in ways that help to fulfill our universities deeper missions.
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